Copyright ©2023 LexisNexis and/or its Licensors.
This branded reprint, or any of the content within the branded reprint, may not be posted online, including on social media, without express written permission from LexisNexis.

Practical Guidance® (@ Practical Guidance

TRICK-or-TREAT? DOL Proposes Spooky New
“Retirement Security Rule” That Would Expand
the Scope of Fiduciary “Investment Advice”

A Practical Guidance® Artice by
Ira G. Bogner, Seth Safra, Adam Scoll, and Jennifer Rigterink, Proskauer Rose LLP

latest attempt to expand what it means to be providing
“investment advice” for a fee wunder the Employee
Retirement Income Security Act of 1974, as amended
("ERISA”) and Section 4975 of the Internal Revenue Code

Ira G. Bogner of 1986, as amended (Code). For some, the proposal will

Proskauer Rose LLP constitute quite the “treat”, while others will view it as a
“trick” that, like prior DOL attempts to legislate in this area,
might once again be subject to legal challenges.

As discussed in further detail here, here and here, for
almost 15 years, the DOL has been attempting to expand
what it means to be providing “investment advice” for
purposes of determining whether a provider is a "fiduciary”
to an ERISA plan or an individual retirement account ("IRA”)
under ERISA and Section 4975 of the Code. For example,
the DOL has long sought to treat advice regarding whether
to roll over an account from an employer-sponsored plan
(e.g., a 401(k) plan) to an IRA as fiduciary investment
advice, notwithstanding prior DOL guidance indicating such
advice was not so covered. Although we will follow up with
a more detailed analysis of the proposed rules, here are a
A Adam Scoll few quick takeaways from the proposal:
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e Broader Definition of “Investment Advice”. ‘Investment
advice” would include a recommendation of any
securities transaction or other investment transaction
or any investment strategy involving securities or other
investment property (without regard to whether the
advice relates to securities, commodities, annuities or

Jennifer Rigterink other insurance products) if the adviser meets any of
Proskauer Rose LLP the following conditions:

o The adviser has discretionary authority or control over

Responding to the “terrifying” reality that conflicted investment decisions for the retirement investor

investment advice is costing retirement savers billions of
dollars each year, on October 31, 2023, the Department
of Labor (DOL) issued proposed rules representing its

o The adviser makes investment recommendations on
a regular basis as part of its business (not necessarily
on a regular basis to the retirement investor), and


https://www.dol.gov/sites/dolgov/files/ebsa/temporary-postings/retirement-security-rule-definition-of-an-investment-advice-fiduciary.pdf
https://www.erisapracticecenter.com/2023/05/latest-erisa-developments-on-the-ira-rollover-fiduciary-rules-the-dols-qpam-exemption-amendment-proposal-and-the-dols-esg-rules/
https://www.erisapracticecenter.com/2021/01/dol-finalizes-new-prohibited-transaction-exemption-for-investment-advice-with-statement-that-fiduciary-standard-may-apply-to-ira-rollover-guidance/
https://www.erisapracticecenter.com/2020/07/new-dol-fiduciary-rule-package-what-you-really-need-to-know/?utm_source=Proskauer+Rose+LLP+-+Employee+Benefits+%26+Executive+Compensation+Blog&utm_campaign=e63934acf0-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_08d183a2a1-e63934acf0-72732921

the recommendation is provided under circumstances
indicating that it is individualized to the particular
needs of the retirement investor and may be relied
upon as a basis for investment decisions that are in
the retirement investor’s best interest —or—

o The adviser states that it is acting as a fiduciary when
making investment recommendations.

* IRA Rollovers. The proposal would cover advice to roll
over assets from an employer-sponsored plan (e.g.,
a 401(k) plan) into an IRA - i.e., rollover advice would
now be ERISA-covered fiduciary “investment advice”
regardless of whether the advice is provided on a
“regular” basis; and

* Prohibited Transaction Exemptions. In separate (but
related) proposals, the DOL has proposed amendments
to certain prohibited transaction exemptions (including
PTEs 2020-02 and 84-24, among others) which would
provide some relief to investment advice fiduciaries
for certain compensation arrangements that would
otherwise be prohibited, provided that the advice is in
the “best interest” of the retirement investor.

The DOL has invited comments on the proposed rules and
exemption amendments. Comments are due on the date
that is 60 days after publication thereof in the Federal
Register.

As always (except when we are trick-or-treating!), Proskauer
is here to help fiduciaries and advice providers determine
whether these proposed rules and exemption amendments
apply to them and to assist with compliance with any
applicable fiduciary responsibilities and restrictions under
ERISA and Section 4975 of the Code.
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Ira frequently is called on to structure and analyze alternative investments for pension trusts and other exempt organizations. He also works
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the formation of private equity, real estate, infrastructure and hedge funds, including “fund of funds.” Ira also has advised clients on both
avoiding ERISA “plan asset” status and operating an investment fund in accordance with ERISA.
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On the health and welfare side, Seth helps employers provide benefits that are cost-effective and competitive. He advises on plan design,
including consumer-driven health plans with HSAs, retiree medical, fringe benefits, and severance programs, ERISA preemption, and tax and
other compliance issues, such as nondiscrimination and cafeteria plan rules.

Seth also advises for-profit and non-profit employers, compensation committees, and boards on executive employment, deferred
compensation, change in control, and equity and other incentive arrangements. In addition, he advises on compensation and benefits in
corporate transactions.

Seth represents clients before the Department of Labor, IRS and other government agencies.
Seth has been recognized by Chambers USA, The Legal 500, Best Lawyers, Law360, Human Resource Executive, Lawdragon and Super Lawyers.
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Adam Scoll is a partner in the Firm’s Tax Department and Private Funds Group.

He specializes in the area of Title | of ERISA and the investment of ERISA “plan assets,” advising both pension trusts and their investment
managers and advisers with regard to compliance with ERISA’'s complex fiduciary duty and prohibited transaction rules.

Adam regularly advises private investment fund sponsors regarding the structuring of their funds in order to accept investments from
ERISA-covered pension trusts, including compliance with the ERISA “plan asset” regulations and the operation of venture capital operating
companies (VCOCs) and real estate operating companies (REOCs).

Adam also represents both employers and senior executives in the negotiation and drafting of employment and separation agreements,
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Her wide-ranging practice encompasses qualified retirement plans and non-qualified arrangements, health and welfare benefits, and
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qualification, as well as regulatory, legislative and legal compliance.

In recent years, Jennifer has advised employers and plan sponsors with fiduciary and governance matters applicable to defined benefit plans
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Jennifer frequently counsels clients on health and welfare arrangements, with a particular focus on all matters relating to family building
and reproductive health care benefits. Her experience also includes working with employers and plan sponsors on mental health parity
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