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Rematch 2024

• Mergers
• Non-Competes & No Poach 

Agreements
• Healthcare
• Private Equity
• Consumer Welfare Standard
• Criminal Monopolization
• Robinson Patman
• AI & Big Tech
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Biden’s Antitrust Revolution. . .
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Biden’s Executive Order on Antitrust



Sweeping Executive Order Targets Big Business
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Everything Changed
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Trump Could Change It Back

• Some overlap in goals, but Trump’s 
administration focused on deregulation 



Who’s Who and Who May Be Out
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FTC Chair
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v.



Staggered Terms for Commissioners
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Lina Khan (Chair) Democratic June 15, 2021 September 26, 
2024

Rebecca 
Slaughter Democratic May 2, 2018 September 26, 

2029

Alvaro Bedoya Democratic May 16, 2022 September 26, 
2026

Melissa Holyoak Republican March 25, 2024 September 26, 
2025

Andrew Ferguson Republican April 2, 2024 September 26, 
2030



DOJ Leadership
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v.

“Trump's promises to remodel the Justice 
Department have been well documented, but less 
attention has been given to identifying the specific 
measures his allies and advisers are advocating.”

• Very likely to remain • Unclear who would replace



Track Records, Compared
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• Subtitle



What Do the Numbers Show?  
Merger Enforcement is … Down?
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What Do the Numbers Show:  
Merger Successes and Outcomes
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What Do the Numbers Show:
Do Statistics Lie?
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Merger Guidelines
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What Trump Did: 
Tweak Around the Edges, Presumes Mergers are Beneficial

June 26, 202419

• “Vertical mergers often benefit consumers through the 
elimination of double marginalization, which tends to 
lessen the risks of competitive harm.”

• The elimination of double marginalization is not a 
production, research and development, or procurement 
efficiency; it arises directly from the alignment of economic 
incentives between the merging firms. “

• “The Agencies do not reject the merger specificity of the 
elimination of double marginalization solely because it 
could theoretically be achieved but for the merger, if such 
practices are not reflected in documentary evidence.”



• Presumption of illegality 

• Heightened scrutiny for “dominant” firms 

• Heightened scrutiny “pattern” of mergers

• Market definition: “flexible” approach

• Private equity focus 

• Economic analysis 
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What Biden Did: Revoke and Overhaul



What Could Trump Do?
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• Rescind 2023 Guidelines on Day 1
• Revert to Prior Versions
• New versions cited by two judges in 

recent weeks -- may become 
entrenched



What Could Biden Do?

June 26, 2024Rematch 2024: What The Election Means For Antitrust And The Next Four Years22

Test cases to establish the new guidelines’ 
legitimacy 

Focus on mergers in certain industries, such as 
the private equity or labor market

Focus on horizontal mergers that will result in a 
combined market share of 30% or more  

Investigations under Section 5 when the facts do 
not rise to a violation of the more rigorous 
standards of Section 7 of the Clayton Act



Non-Compete & No Poach
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Non-Competes: The Ban
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Non-Competes: What Could Trump Do?
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No Poach Agreements: Expect Little Change

June 26, 2024Rematch 2024: What The Election Means For Antitrust And The Next Four Years26



Trump DOJ’s Extremely Aggressive Stance
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“Going forward, the DOJ intends to proceed criminally 
against naked wage-fixing or no-poaching agreements.”

“These types of agreements eliminate competition in the 
same irredeemable way as agreements to fix product prices 
or allocate customers, which have traditionally been 
criminally investigated and prosecuted as hardcore cartel 
conduct.”

Rematch 2024: What The Election Means For Antitrust And The Next Four Years



Healthcare
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“[T]he task force will identify and 
root out monopolies and 
collusive practices that increase 
costs, decrease quality and 
create single points of failure in 
the health care industry.” 
– Assistant Attorney General Kanter
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Task Force on Heath Care Monopolies and Collusion (HCMC)



Guidelines – and Safe Harbors – Withdrawn 
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“The safety zones were written at a time when information was 
shared in manila envelopes and through fax machines. Today, 
data is shared, analyzed, and used in ways that would be 
unrecognizable decades ago. We must account for these changes 
as we consider how best to enforce the antitrust laws.”
-Principal Deputy Assistant Attorney General Doha Mekki



• Continued focus.
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What Would Trump Do?

“The [FTC] initiated three challenges of 
hospital mergers during this period (the 
fourth example noted above was initiated 
during the Trump administration) and 
allowed 54 to proceed without taking public 
action. By contrast, the FTC challenged a total 
of three hospital mergers over the four years 
of the Trump administration, while 
permitting 375 to go through unchallenged.”



Private Equity
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The Biden Administration Hates Private Equity

June 26, 2024Rematch 2024: What The Election Means For Antitrust And The Next Four Years33



Serial Acquisitions “Beware”
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“Firms relying on a strategy of serial acquisitions should beware. 
There is growing concerns about the proliferation of serial 
acquisition strategies among private equity firms, and as such, the 
FTC and the DOJ is seeking public comments in identifying 
sectors where serial acquisitions are common.” 



Roll Ups and Leasebacks Under Scrutiny
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PE Hospital Leasebacks Raise Antitrust 
Issues, FTC’s Khan Says

FTC’s Khan Targets Private 
Equity ‘Roll-Up’ Tactic in Court
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FTC Tried to Sue Private Equity But Failed



Trump: Deregulation Champion, But Open Question
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“[The Republican Party is] not as safe a bet as it used to be, 
Kovacic says. … It’s not hard to see that the populist right’s 
anger aimed at ‘Wall Street’ could land hard on private equity 
and venture capital managers.”

“Separately, big private equity firms’ embrace of ESG has 
alienated many hard-right Republicans.”



Other Changes
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The Consumer Welfare Standard (Returns?)
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The Consumer Welfare Standard (Returns?)
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“ [P]otential harms to competition posed by Amazon’s dominance are not 
cognizable if we assess competition primarily through price and output. 
Focusing on these metrics instead blinds us to the potential hazards.”
 

“"[T]he undue focus on consumer welfare is misguided. Antitrust 
law and competition policy should promote not welfare but 
competitive markets. By refocusing attention back on process and 
structure, this approach would be faithful to the legislative history 
of major antitrust laws. It would also promote actual competition—
unlike the present framework, which is overseeing concentrations 
of power that risk precluding real competition.” 



The FTC Conceded that It Can’t Really Do Anything to Replace 
the Consumer Welfare Standard.
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“While we undoubtedly face significant limitations under current law 
…,  I will ask that we identify additional legal theories to challenge … 
mergers where dominant players are buying up family-run 
businesses.” 



Criminal Monopolization (Fades Away?)
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June 2022 FTC policy statement 

Commissioner Bedoya’s remarks in favor of 
revitalization

Two investigations into possible discriminatory pricing:
• Wine and liquor distributor Southern Glazer’s
• Coke and Pepsi in the soft-drink market

Robinson Patman (Resurgent?)
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Big Tech & AI
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Algorithmic Pricing & Information Sharing: 
Bipartisan Skepticism 
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“the A.I. tools that firms use to set prices for everything from laundry 
detergent to bowling lane reservations can facilitate collusive behavior 
that unfairly inflates prices — as well as forms of precisely targeted price 
discrimination.”

“Everywhere the word ‘algorithm’ appears, please just insert the 
words ‘a guy named Bob.’ Is it OK for a guy named Bob to collect 
confidential price strategy information from all the participants in a 
market, and then tell everybody how they should price? If it isn’t ok 
for a guy named Bob to do it, then it probably isn’t ok for an algorithm 
to do it, either.” 
-Maureen Ohlhausen, Acting FTC Chair, January 2017-April 2018 



Algorithmic Pricing & Information Sharing: Activity 
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Three statements of interest filed: 
• Two cases re rental rates 

for multifamily apartments
• One case re hotel prices



Conclusion

June 26, 2024Rematch 2024: What The Election Means For Antitrust And The Next Four Years47



The information provided in this slide presentation is not intended to be, and shall not be construed to be, either the provision of legal advice or an offer 
to provide legal services, nor does it necessarily reflect the opinions of the firm, our lawyers or our clients. No client-lawyer relationship between you 
and the firm is or may be created by your access to or use of this presentation or any information contained on them. Rather, the content is intended as 
a general overview of the subject matter covered. Proskauer Rose LLP (Proskauer) is not obligated to provide updates on the information presented 
herein. Those viewing this presentation are encouraged to seek direct counsel on legal questions. © Proskauer Rose LLP. All Rights Reserved.
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