Legal Highlight

Mastering the Discontinuance of
Employment

By Jeremy Leifer, Partner, Proskauer Rose

e During these times of economic

uncertainty in Hong Kong,
unavoidably the thoughts of
many employers will turn to
cost cutting, which includes
the question of workforce
reduction.

¢ Before embarking on this

difficult task, it is important
for the employer to appreciate
the redundancy process, as
well as the different ways in
which an employment contract
and the employer-employee
relationship may be brought to
an end.

tis worth noting that Hong Kong
law has no overarching regime
for unfair dismissal, nor is there
a requirement to consult with
employees prior to a termination of
employment. However, be aware that
the Labour Department has its own
set of guidelines on the management
of employee retrenchment. This is
a mixture of recommended non-
binding good practice and restatement
of the law, and where a redundancy
programme is to be implemented,
the Labour Department would expect
employers to follow its guidelines.
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Different types of employment
termination

It is important to be aware at the
outset that there are circumstances
provided by the Employment
Ordinance (EO) when it is a criminal
offence to terminate an employee,
unless the employer has the right
to dismiss the employee for breach
of contract. These circumstances
include where an employee has
given notice to the employer that
she is pregnant, or if the employee
is receiving medical allowance on a
day of sickness.

Termination by giving contractual
notice: The EO sets out minimum
periods of notice which must be
given for one party to terminate the
contract. Where the contract is silent
on the length of the notice period, and
the contract is treated as renewable
from month to month — which

many contracts are — the minimum
statutory notice period is one month.
But where the contract does state the
length of the notice period, the EO
requires that the notice period be the
longer of that agreed period or seven
days.



Termination by making a payment

in lieu of notice: Whether notice

is given by the employer or the
employee, the EO permits either
party to make a payment to the other
which is in lieu of giving notice. If

the employer makes this payment,
this means that the employee will
not work out the notice period, but
instead the contract will be brought
to an immediate end. The payment
must be equal to what the employee
would have received, had he or she
worked out the full notice period. It is
important to note that all contractual
benefits (with some exceptions such
as MPF contributions, as a payment
in lieu is not regarded as relevant
income) will be payable on the same
basis. This payment mechanism

can also be used if one party has
already given notice, but then wishes
to bring the contract to a conclusion
before the end of the notice period,
by paying out the balance of the
notice period. However, this option is
available only to the party who first
gave the notice of termination.

Summary termination of employment
(“summary dismissal” or “termination
for cause”): This type of termination is
available to an employer only where the
employee is in breach of the contract,
and gives the employer the right to
dismiss the employee immediately,

and with no further entitlement to pay
or benefits. However, it is not always
clear whether a particular breach will
justify an employer in taking this step.
The courts will apply a test that looks

at whether the employee’s conduct
amounts to a sufficiently serious breach,
to indicate that the employee no longer
intends to be bound by the contract.
This might be a very serious single act,
or a series of lesser but repeated acts,
which when put together would justify
dismissal. In a well-drafted contract,
these statutory grounds would be given
more breadth and depth, the objective
being to inject greater certainty into

the scenarios justifying termination. An
employer who takes a risk by terminating
an employee on less than clear grounds,
may face a potentially expensive claim
for wrongful dismissal.

Settlements

In some scenarios, particularly
where a senior employee is involved,
the employer may prefer to “manage”
the exit, and a negotiated settlement
agreement with the employee may
be the better option. This would
typically occur where the parting is
mutual, but given the employee’s
status within the organisation, the
employer wants to make sure that
the departure will have as little
impact on the business as possible.
The settlement agreement will serve
to vary the terms of the employment
agreement including provisions such
as the agreed exit date, a waiver

of all non-statutory claims by the
employee, a non-disparagement
provision, and ex-gratia payments

to incentivise the employee to enter
into the settlement and to go quietly.
An employer adopting this approach
will typically seek to strengthen its
contractual position against the
departing employee.

Redundancy

The process for an employer to
make an employee redundant is

not markedly different from that for
termination by giving contractual
notice. The key difference is that the
employee may be entitled to receive
a statutory severance payment (SP).
If the employee belongs to a trade
union it may be necessary first to
consult with or give notice to the
union.

An employee who has been in
continuous employment for at least
24 months, and who is dismissed

by reason of redundancy or laid

off (both of which have technical
meanings under the EQJ, is entitled
to receive a SP. The right to receive a
SP will disentitle the employee from
receiving a long-service payment
(LSP). The LSP is payable in different
circumstances, including when the
employee is dismissed, has been in
continuous employment for no less
than five years, and the employer

is not liable to pay a severance
payment.
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A key point here is that whilst most
terminal payments must be paid to
the employee within seven days of
termination, this is not so for a SP.
Either it is agreed with the employer
and paid within three months of
termination, or the employee must
have made a written claim for it
against the employer within that same
period. In the latter case, it must

be paid by the employer within two
months from receipt of the written
claim, unless within that period either
party has made a claim to the Labour
Tribunal relating to the SP. Practice
varies amongst employers as to when
to pay the SP, and often it is paid at
the same time as all other termination
payments.

Notifying the Inland Revenue
Department

The employer must remember

the obligation to inform the Inland
Revenue of the pending termination
of any employee at least one month in
advance. However, a shorter period
will be acceptable where reasonable,
such as in an immediate dismissal

B E e X
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scenario. Additionally, if the employee is
about to leave Hong Kong for more than
a month, typically owing to termination
of employment, the employer also has a
duty to withhold the last month’s wages
until the employee has obtained tax
clearance. Likewise, the employer must
not forget to inform the Immigration
Department of any termination as soon
as possible if the employee was working
in Hong Kong on a work visa.

Key takeaways for HR practitioners
¢ Always carefully plan ahead for any
employee termination.

Check the termination provisions in
the employment contract.

Check whether the employee has
been given notice of pregnancy oris
on sick leave or receiving medical
allowance.

¢ In a redundancy scenario, check the
length of service of the employee to
determine whether he or she qualifies
for a SP, and preferably consult with
affected employees while observing
the Labour Department’s guidelines.
Finally, unless it is a very clear case,
do not make hasty decisions and be

sure to thoroughly investigate every
case before reaching a conclusion.

AHRM

Note: The information contained herein is intended
to be a general guide only and is not intended to
provide legal advice. This journal, its publisher and
the HKIHRM do not assume any legal responsibility
in respect of any comments provided in this article,
which do not constitute legal advice and should

not be taken or construed as such. Independent
professional legal advice should be sought as
necessary in respect of legal matters and issues
raised in this article.
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