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The COVID-19 crisis has highlighted, in a dramatic way, the issues 
that a country may face if it loses control over certain strategic 
sectors of its economy to foreign interests.

Like other countries in the world, France has had in place for many 
years a mechanism to screen foreign direct investments (”FDI”) in 
strategic sectors, but over the last year it has adopted legislation 
to markedly reinforce that mechanism, consistent with a global 
trend developing even before the COVID-19 pandemic.

Foreign investors contemplating an investment in France1 should 
expect an environment of stricter scrutiny of proposed transactions 
from the perspective of FDI regulations, and probably the adoption 
of additional protective measures to ensure French control of 
sensitive activities, such as the measures adopted or announced 
by the French government in the last few months and described 
below.

With this in mind, this article provides an overview of the current 
French FDI regulatory framework, the scope of the FDI control 
mechanism, the corresponding authorization process, and the 
sanctions applicable in the event of non-compliance.

1. THE REGULATORY FRAMEWORK AS RECENTLY 
REINFORCED
In December 2019, France adopted a decree (the “Decree”) and an 
order (the “Order”)2, both with the same effective date of April 1, 
2020, to reinforce its FDI authorization process (the “FDI Reform”).

Previously, in May 2019, the law known as “Loi PACTE”3 had 
strengthened the sanctions available in the event of non-
compliance with the FDI regulations, notably by reinforcing the 
Minister of Economy’s (”MOE”) power to issue injunctions.

Supplementing France’s national legislation, a March 2019 
EU Foreign Direct Investment Screening Regulation4 (the “FDI 
Screening Regulation”), which will be applicable as of October 11, 
2020, establishes a framework for the screening of FDI by EU 
Member States, and allows the European Commission (the “EU 
Commission”) to recommend specific actions to a Member State 
in connection with an FDI, and other Member States which may 
be impacted by that FDI, to request information and to provide 
comments.

However, the ultimate decision regarding an FDI remains at the 
level of the Member State in which the investment is to take place.

Mindful of the issues raised by the fragile state of many businesses 
due to the effects of the COVID-19 crisis, on March 25, 2020, the EU 
Commission published a “Guidance to Member States concerning 
foreign direct investment and free movement of capital from third 
countries, and the protection of Europe’s strategic assets, ahead 
of the application of Regulation (EU) 2019/452 (FDI Screening 
Regulation)” (the “EU Guidance”).

In the EU Guidance, the EU Commission insists that EU Member 
States should take all necessary measures to protect strategic 
industries, and in particular industries which may be weakened by 
the COVID-19 crisis.

It urges Member States to make full use of their existing control 
mechanisms or to implement a control mechanism quickly.

2. THE FRENCH FDI CONTROL MECHANISM
France requires the prior authorization by the MOE for certain 
investments, depending on three criteria: the nationality of the 
investor, the nature of the investment, and the nature of the 
activity, which is the target of the investment, without regard to 
the amount of the investment itself.

Nationality of the investor
Both foreign individuals and French citizens residing in a foreign 
country are subject to the FDI control mechanism.

Consistent with this, foreign entities, and entities governed by 
French law but controlled by either foreign entities or individuals 
that would be subject themselves to the authorization process are 
also covered by the control mechanism.5

Any person or entity that is part of the chain of control6 of an 
investor is considered in turn as an investor, and may be subject to 
the authorization process provided the applicable conditions are 
met.

This means that even if the ultimate parent in the chain is French, 
if there is a foreign company anywhere in the chain of control, the 
foreign nationality criterion will be met.
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To simplify the process, it is possible for any entity or person 
within the chain of control to file the required authorization 
request on behalf of all the entities in that chain.7

On April 3, 2020, in a decision of particular interest to private 
equity funds8, the French Council of State (”Conseil d’Etat”), 
the highest French administrative court, confirmed that the 
determination of the persons and entities subject to the 
authorization process is to be made solely at the level of an 
investment fund’s general partners, and not at the level of 
the fund’s investors, and that the only chain of control that 
needs to be reported and authorized is the chain of control 
that relates to the general partners.

This is consistent with a narrow reading of the Order on this 
point. As a result, for the purpose of the FDI authorization 
process, the nationality of the investment fund is based on 
the country that governs the general partner, regardless of 
the nationality of the investors.

Nature of the investment
The Decree broadened the definition of investments requiring 
the prior authorization of the MOE.

All investments in the activities described below made by 
any person or entity subject to the authorization process, 
and which results in such person or entity taking control of 
a French entity or in the acquisition by such person or entity 
of a branch of activity of a French entity, in whole or in part, 
require an authorization from the MOE.

In addition, investments made by non-European investors9 
are also subject to the authorization process if the non-
European investor would exceed, alone or in concert, directly 
or indirectly, an ownership threshold of 25% of the voting 
rights of the target. Before the effectiveness of the Decree, 
this ownership threshold was set at 33.33%.

With a view to protecting French key assets in the context of 
the economic crisis resulting from the COVID-19 pandemic, 
the MOE announced on April 29th that the 25% ownership 
will be further reduced temporarily to 10% for listed 
companies until December 31, 2020.10

The decree implementing this announcement has not yet 
been published, but this is expected to happen very shortly.

Intragroup investments are exempted from the authorization 
process, as are add-on investments to previously authorized 
ones that involved a change of control or the crossing of 
the ownership threshold, subject to certain conditions and 
exceptions.

Nature of the activity
Historically, activities that fell within the screening process 
were those related to essential infrastructures, goods or 
services, such as energy and water supply, space-related 
operations, electronic communications networks and 
services, research, production or marketing activities relating 

to arms, ammunition and explosive powders and substances, 
cryptology, and activities related to public health.11

The Order broadened the list of “sensitive” activities to 
include:

•	 production, transformation or distribution of agricultural 
products, when such products contribute to the national 
food supply security;

•	 editing, printing or distribution of press publications 
related to politics or general matters; and 

•	 R&D activities relating to “critical technologies,” such as 
cybersecurity, artificial intelligence, robotics, additives 
manufacturing, semiconductors, quantum technologies, 
and energy storage.

Further, by another government order, dated April 27, 2020, 
biotechnologies were added to the list, clearly with the goal 
of covering activities that may lead to the development of a 
COVID-19 vaccine, although biotechnologies cover a much 
broader scope.12

Prior to the FDI Reform, a shorter list of sensitive sectors 
applied to EU/EEA investors. There is no longer a distinction 
between such investors and investors from other countries, 
which will increase the number of instances where EU/EEA 
investors will need to seek an authorization.

3. THE AUTHORIZATION PROCESS
To start the process, the foreign investor must file a request 
with the MOE.

The MOE has 30 days to reply, and state whether the 
investment:

(1)	 does not require a prior authorization;

(2)	 is authorized; or

(3)	 requires further analysis to determine if France’s interests 
can be preserved by subjecting the investment to certain 
conditions.

In the absence of an answer within this 30-day time frame, 
the authorization is deemed to have been denied. Prior to 
the FDI Reform, a lack of response by the MOE within the 
then applicable two-month period was deemed to be an 
authorization for the investment.

As is the case in many jurisdictions, in France the 30-day 
period only starts running as of the date on which the MOE 
considers, at the MOE’s sole discretion, that all the required 
information supporting the authorization request has been 
received.

Although the Order lists the information that must be 
submitted with the request, the MOE can always take the 
position that certain information was not provided in a 
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sufficiently complete form. Consequently, in practice, the 
length of the period is uncertain.

If the decision is that a further review is necessary, the MOE 
has 45 days from the date on which the foreign investor 
received the MOE’s decision to give an answer. Here again, 
in the absence of an answer within this time frame, the 
authorization is deemed to have been denied.

If the MOE rejects the transaction, the reasons for the refusal 
must be stated in the answer to the foreign investor.

Separately, a company considering bringing in a foreign 
investor may file a preliminary request with the MOE to 
determine whether its activities fall within the list of sensitive 
activities.13 The MOE must reply within two months. The 
preliminary request process may be used even at a time when 
no specific investment is contemplated.

This mechanism, a feature of the FDI Reform, is likely to be 
used in the preparatory phase of a sale process to provide a 
definitive view as to whether an authorization will be required 
based on the nature of the activities involved, so as to get a 
better sense of the probable overall timing of the transaction.

The Decree provides for a simplified process for an additional 
investment to be made by an investor which had been 
previously authorized to invest in excess of the 25% threshold 
in an entity, and which, as a result of the additional investment, 
will acquire control of the entity.

The additional investment must be presented ahead of time 
to the MOE, which then has 30 days to provide an answer. 
Unless the MOE objects, a new authorization is deemed 
granted at the end of this period.

The new timing of the French review process should allow 
the MOE to take into account any opinions or comments by 
the EU Commission and/or other Member States pursuant to 
Article 6 of the FDI Screening Regulation.14

Even though the opinion and comments are not binding on 
the MOE, they must be given “due consideration.”

Regarding investments not subject to a screening process in 
the Member State where the foreign investment is made, the 
FDI Screening Regulation allows, as of October 11, 2020, the 
EU Commission to issue an opinion, and the other Member 
States to provide comments, concerning the investment, up 
to 15 months after the investment takes place, and this even 
for an investment made prior to the effectiveness of the FDI 
Screening Regulation.

The MOE may make the authorization subject to certain 
conditions aimed at protecting France’s interests. For 
instance, the MOE may request that the strategic activities 
be spun off to a structure in which the foreign investor will not 
have any involvement.

4. APPLICABLE SANCTIONS FOR NON-COMPLIANCE
All agreements that directly or indirectly carry out an FDI 
subject to prior authorization may be held null and void if the 
authorization was not obtained.

Since the FDI control mechanism is aimed at safeguarding 
the public interest, any interested party, whether a third party 
or even a party to the agreement, may request its annulment 
in court.

Separately, if an FDI is completed without the required 
authorization, the MOE is entitled to order the investor to 
comply with one or several of the following measures:

(1)	 filing an authorization request;

(2)	 reinstating the previous situation at its own expense; 
and/or

(3)	 divesting certain assets or complying with other 
conditions.

The investor may be subject to a daily penalty payment until 
the investor complies with the MOE’s requirements, in an 
amount of up to €50,000 or about $56,000 per day.

If the protection of France’s interests is or might be jeopardized 
by the FDI having been completed without an authorization, 
the MOE may take any interim measures the MOE deems 
necessary, such as suspending the investor’s voting rights, or 
prohibiting or limiting dividend distributions to the investor.

When the MOE subjects the authorization to certain 
conditions, if the MOE considers that they have not been 
satisfied, it may withdraw the authorization, or order the 
investor to comply with the conditions or with new conditions 
within a specific time frame.

These measures may also be accompanied by the daily 
penalty referred to above.

In addition, in cases where an investment is made without 
a required prior authorization having been obtained, where 
it was obtained by fraud, where the conditions attached to 
the authorization are disregarded, or where the orders or 
provisional measures of the MOE are not complied with, 
the investor may be fined in an amount which may not 
exceed the highest of the following: twice the amount of the 
investment, 10% of the annual turnover (excluding tax) of the 
legal entity carrying out the sensitive activities, €5 million or 
about $5.6 million for legal entities, and €1 million or about 
$1.1 million for individuals.

Any failure to comply with the obligation to submit an 
FDI to the MOE for prior authorization may also trigger 
criminal liability with sanctions including up to five years’ 
imprisonment (in the case of an individual) and a fine equal 
to twice “the amount of the offence,” which is interpreted to 
mean twice the amount of the investment.
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CONCLUSION
The reinforced French control of FDI is undoubtedly in line 
with the worldwide trend towards an increased control 
by European governments of certain types of foreign 
investments, which has now been accelerated by the 
economic reality resulting from the COVID-19 crisis.

Strongly encouraged by the EU Commission and its call, via 
the EU Guidance, to Member States to ensure that they put 
in place appropriate measures to safeguard critical sectors 
from predatory investments, various EU countries have 
strengthened their FDI screening measures in the context of 
the COVID-19 crisis, including Spain, Italy, and Germany.

As we have seen, in the midst of the COVID-19 crisis, France 
has taken measures to specifically include biotechnologies 
in the list of sensitive activities subject to control. Also, 
the ownership threshold triggering the need to have an 
investment in a French listed company by a non-EU investor 
approved will almost certainly be lowered temporarily to 
10% in the coming days.

This low threshold highlights the fact that control is no longer 
the only focus of scrutiny and that, when it comes to certain 
economic sectors, even a small minority investment may be 
refused.

Given the trend for further strengthening of the control 
measures, it is not impossible that this lower threshold 
ultimately will remain in place for a longer term.

Also given this trend, developments allowing for more 
flexibility for FDI (such as the decision of the French Council of 
State concerning investment funds) may be put into question 
in the future.

Investors contemplating an investment in France should 
therefore discuss this regulatory aspect with their advisors 
and may want to consider whether they or the target should 
make a preliminary query as to whether the activity of the 
target would be considered sensitive for purposes of the FDI 
regulations.
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