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Transaction Specific Policy Changes

4

Focus on labor – buyer/monopsony power

Trends towards consolidation scrutinized (esp. in P/E space)

Aggressive review of vertical mergers 

Lower threshold for transactions to 
raise presumptive competition concerns Market share over 30% following a transaction
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Private Equity Subject to Increased Antitrust Scrutiny
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• Although not exhaustive, here are a few specific areas of enforcement we are thinking more about:
‒ First, we are focused on potential antitrust enforcement on private equity “roll-ups,” namely whether in particular 

circumstances a series of often smaller transactions can cumulatively or otherwise lead to a substantial lessening of 
competition or tendency to create a monopoly. Similarly, we will analyze whether private equity companies may violate the 
antitrust laws with investments creating or enhancing power across a “stack” of technology or other products/services

‒ Second, we are focused on whether certain private equity investments may chill fierce competition on the merits. 
Specifically, whether certain private equity investments may either blunt the incentive of the target company to act as a 
maverick or a disruptor in health care markets or otherwise cause the target company to focus solely on short-term 
financial gains and not on advancing innovation or quality

‒ Third, we are very focused on potential Section 8 enforcement. To the extent that private equity investments in 
competitors leads to board interlocks in violation of Section 8, the division is committed to taking aggressive action

‒ Fourth, we have recently become aware of what appears to be some HSR filing deficiencies in the private equity space. 
This has us asking ourselves whether private equity companies may not be taking seriously enough their obligations 
under the HSR Act. We are evaluating our next steps on that front
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2023 Merger Guidelines

A New Framework for Evaluating Transactions in the US
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2023 Merger Guidelines At-A-Glance
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1. Presumption of illegality 
with significant increase in 
concentration in a highly 

concentrated market.

2. Mergers can violate the law 
when they eliminate 

substantial competition 
between firms.

3. Mergers can violate the law 
when they increase the risk of 

coordination.

4. Mergers can violate the law 
when they eliminate a 
potential entrant in a 
concentrated market.

5. Mergers can violate the law 
when they limit access to 

products or services rivals use 
to compete.

6. Mergers can violate the law 
when they entrench or extend 

a dominant position.

7. Trends towards 
consolidation may present risk 

that single merger may 
substantially lessen 

competition.

8. When a merger is part of a 
series of multiple acquisitions, 

the agencies may examine 
the whole series.

9. In multi-sided platforms, 
agencies examine competition 

between platforms, on the 
platform or to displace 

platform.

10. Agencies examine 
whether merger of competing 

buyers may substantially 
lessen competition for 

workers, creators, suppliers or 
other providers.

11. Agencies will examine 
impact on competition with 
respect to acquisitions of 

partial ownership or minority 
interests.
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New Attention to Labor Markets

• Guideline 10: When a Merger Involves Competing Buyers, the Agencies 
Examine Whether It May Substantially Lessen Competition for Workers, 
Creators, Suppliers, or Other Providers.

‒ “Labor markets are important buyer markets. The same general concerns as in other 
markets apply to labor markets where employers are the buyers of labor and workers are 
the sellers. The Agencies will consider whether workers face a risk that the merger may 
substantially lessen competition for their labor.”

• Cited Legal Authority:

‒ Mandeville Island Farms, Inc. v. Am. Crystal Sugar Co., 334 U.S. 219, 235-36 (1948) 

‒ NCAA v. Alston, 141 S. Ct. 2141 (2021)
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Case in Point

Illustrative Enforcement Actions
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Kroger Company/Albertsons
• Kroger Company (“Kroger”)

‒ Operates approx. 2,700 stores and 2,300 pharmacies in 35 states and D.C. 
under numerous banners including the Kroger, Fred Meyer, QFC, Baker’s, 
City Market, Dillons, Food 4 Less, Foods Co., Fry’s, Gerbes, Harris Teeter, 
JayC, King Soopers, Mariano’s, Metro Market, Pay-Less, Pick ’n Save, 
Ralphs, Ruler, and Smith’s

‒ Approx. 430,000 full- and part- time employees
‒ Majority of employees covered by over 300 collective bargaining 

agreements

• Albertsons Companies, Inc. (“Albertsons”)
‒ Operates approx. 2,300 stores and 1,700 pharmacies across 34 states and 

D.C. under numerous banners including Albertsons, Safeway, Haggen, 
Acme, Andronico’s, Amigos, Balducci’s Food Lovers Market, Carrs, Jewel-
Osco, Kings Food Markets, Lucky, Market Street, Pavilions, Randalls, 
Shaw’s, Star Market, Tom Thumb, United Supermarkets, and Vons

‒ Approx. 285,600 employees
‒ Many of employees covered by collective bargaining agreements

• October 2022 – Kroger and Albertsons agree on terms of Kroger’s 
acquisition of 100% of the equity of Albertsons

• February 2024 – FTC sues to block Kroger’s acquisition of Albertsons
‒ FTC alleges that the merger would reduce the ability of hundreds of 

thousands of workers to secure better wages and benefits

10 May 16, 2024Antitrust Insights Webinar Series



Kroger Company/Albertsons – Labor
• The proposed acquisition may substantially lessen competition for labor

‒ Kroger and Albertsons compete aggressively to hire and retain workers in the areas where 
their supermarket operations overlap
‒ Monitor wages and benefits set at local competitors, including each other, and often attempt to 

match or exceed competing wage and benefit offers
‒ Poach workers from each other
‒ Offer promotions, retention bonuses, or improvement in hours to retain high-performing workers

‒ Competition for workers is most acute and apparent in the context of collective bargaining 
negotiations with union grocery workers
‒ Most of Kroger and Albertsons’ workers are members of unions, predominantly the United Food 

and Commercial Workers (“UFCW”)
‒ In many markets where both Kroger and Albertsons employ union workers, the unions that represent 

grocery workers leverage the fact that Kroger and Albertsons are separate companies competing for 
customers and workers to negotiate better terms of employment for union grocery workers

‒ Proposed acquisition would eliminate such competition, likely leading to lower wages and reduced 
benefits, opportunities, and quality of workplace conditions and protections for thousands of Kroger 
and Albertsons employees
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Tapestry (Coach, Kate Spade) Acquisition of Capri (Michael Kors)

• FTC’s Concerns
‒ Gives Tapestry a “dominant share” of 

the “accessible luxury handbag 
market”

‒ Threatens to eliminate competition 
for employees (Tapestry and Capri 
employ roughly 33,000 employees 
worldwide)

‒ Tapestry has engaged in “a decade-
long M&A strategy through serial 
acquisitions”
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Tapestry (Coach, Kate Spade) Acquisition of Capri (Michael Kors)

• Counterpoints:
‒ Geographic Market - European luxury 

fashion powerhouse LVMH (Louis 
Vuitton, Dior, Marc Jacobs) had $92.2 
billion in 2023 revenue – eight times 
Capri and Tapestry combined. 

‒ Product Market – “Accessible luxury” 
and “affordable handbag market”; 
excluding “true luxury” brands such as 
Louis Vuitton, Prada, and Gucci. 
Excludes handbags not available online 
such as Chanel and Hermes. 

‒ Labor – Most Tapestry and Capri 
handbags are made in Asia.  Raising 
wages would increase prices for US 
consumers.
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U.S. Anesthesia Partners – Roll-Up
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• Sweeping complaint filed September 21, 2023
‒ Welsh, Carson and U.S. Anesthesia Partners, Inc.
‒ Provider of anesthesia services in Texas
‒ Allegations of 10 year “roll-up” strategy to consolidate 

independent anesthesia practices in unconcentrated 
markets across Texas metropolitan areas
‒ “Roll Up Houston” through a series of “tuck-in 

acquisitions.”
‒ Clayton Act Section 7

‒ Acquisitions substantially lessened competition
‒ FTC Act Section 5

‒ Unfair methods of competition
‒ Price-setting arrangements/market allocation

‒ Sherman Act Section 1
‒ Horizontal Agreements to Bill at a Fixed Price

‒ Sherman Act Section 2
‒ Monopolization/Conspiracy to Monopolize
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Changes to HSR Rules

A New Era of Premerger Filings in the United States
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Proposed HSR Rules Changes
• June 2023 – Notice of Proposed Rulemaking issued
• Dramatically expands HSR reporting requirements
• Brings in typically “off-limits” reporting, such as the 

identity of fund limited partners
• Includes new reporting related to:

‒ Employees and labor issues
‒ Commercial relationships between the parties
‒ Officer and director interlocks with competitors
‒ Competition analyses and transaction rationale
‒ Prior iterations and drafts of transaction documents
‒ Ordinary course market related documents
‒ Prior acquisition history
‒ PE fund structure and investment vehicle reporting
‒ Creditors/debt holders
‒ Foreign subsidies
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Proposed HSR Rules Changes
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The FTC and Non-Competes

FTC Finalizes New Rules Governing Non-Compete Agreements
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The FTC and Non-Competes
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Sale-of-Business Exception § 910.3(a)

• Allows for noncompetes to be used 
when entered into pursuant to sale 
of: 
‒ a business entity,
‒ a person’s ownership interest in a 

business entity, or 
‒ all or substantially all of a business’s 

operating assets

• The exception applies to even small 
shareholders so long as the sale is 
made in good faith, between two 
independent parties, and after a 
reasonable period of negotiations
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Global expansion of foreign investment screening

A critical aspect of international transaction planning and execution
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A growing number of jurisdictions review inbound M&A

• Over 100 jurisdictions now have some form of investment screening

• Wide range of transaction types may be reviewable

‒ including indirect acquisitions, asset sales, minority investments…

• No uniform rules: regimes are complex and vary significantly

‒ thresholds often deliberately vague

• Review timing is less predictable than merger control

• Civil or criminal penalties for failure to make mandatory filing

‒ risk of transaction being void

• Authorities frequently exchange views on specific transactions

22

…security has 
multiple new 
dimensions, and the 
economy is one of 
these dimensions
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• 2019: 11 out of 27 EU Member States had foreign 
investment screening regimes

• 2023: 23 out of 27 EU Member States have foreign 
investment screening regimes

• Legislation in development in remaining four 
(Bulgaria, Croatia, Cyprus, Greece)

• EU Economic Security Strategy published  July 
2023

• Revisions to EU FDI Screening Regulation 
proposed January 2024

23

Source: European Commission

Rapid development of FDI screening in Europe
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Is foreign investment screening relevant to my transaction?

What is the nationality of the acquirer(s)?
• Most regimes apply to foreign investors 
• Certain investor types / nationalities may 

receive differing treatment for their deals

Is there a trigger event?
• What level of shareholding is being acquired?

‒ Who will exercise the voting rights? 
• Are assets transferring (e.g. land, IP)? 
• Is there a supply of goods or services in the 

jurisdiction?

Is the target active in a sensitive sector?
• Critical infrastructure, products and services
• Critical or emerging technologies or data
• Dual use products or technology
• Control over sensitive data
• Freedom and plurality of the media

Where does the target company have 
subsidiaries / assets / operations?
• Most regimes apply to acquisitions of an 

interest in an entity in that jurisdiction
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Practice Tips

Managing regulatory risk in M&A transactions and minority investments
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Antitrust Enforcers Rewrite the Rules
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1. Plan Ahead

• Pre-build buy-side sections of 
premerger filings

• Understand how substantive and 
procedural changes to premerger 
process may affect deal timing

• Establish risk tolerance
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2. Be Strategic

• Involve antitrust counsel early

• Thoughtfully prepare narrative 
responses in new HSR filings

• Mini-white paper
‒ Preemptively address potential concerns
‒ Provide the full picture
‒ Take control of the narrative
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3. Maintain a Good Record

• Deal Docs become 4(c) Docs

• Market definitions can be your 
friend and support future positions

• Strategic rationale for transaction 
should match documents

• From the Tapestry/Capri Complaint:

“The Proposed Acquisition is also part of 
Tapestry’s pattern and strategy of serial 
acquisitions….  The Proposed Acquisition 
builds on a deliberative, decade-long M&A 
strategy by Tapestry—and is just one in a 
string of acquisitions for Tapestry to achieve 
its goal to become the major American 
fashion conglomerate—or, in Tapestry’s own 
words, a [REDACTED]. Its documents 
detail its strategy and goal of operating as a 
[REDACTED].”
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4. Stand Your Ground

• The Merger Guidelines push the 
bounds of antitrust law and are 
untested in court to date

• Some “novel” concepts we might see 
tested include:
‒ 30% presumption for horizontal 

mergers
‒ Unilateral anticompetitive effects with 

no market definition
‒ “Potential Competition” evidentiary 

issues
‒ Vertical Mergers that may harm rivals
‒ “Dominance” without market definition
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Road Ahead
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New merger guidelines and proposed HSR changes 
reflect stepped-up antitrust increased enforcement

Agencies around the globe are especially focused on 
challenging deals in the healthcare and technology 
sectors; PE investors are also under the spotlight

Additional scrutiny for M&A transactions and minority 
investments across the board requires upfront 
planning and careful navigation
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The information provided in this slide presentation is not intended to be, and shall not be construed to be, either the provision of legal advice or an offer 
to provide legal services, nor does it necessarily reflect the opinions of the firm, our lawyers or our clients. No client-lawyer relationship between you 
and the firm is or may be created by your access to or use of this presentation or any information contained on them. Rather, the content is intended as 
a general overview of the subject matter covered. Proskauer Rose LLP (Proskauer) is not obligated to provide updates on the information presented 
herein. Those viewing this presentation are encouraged to seek direct counsel on legal questions. © Proskauer Rose LLP. All Rights Reserved.
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