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A third district court has dismissed with prejudice a
complaint alleging that defendants breached their fiduciary
duties under ERISA by offering 401(k) plan participants the
option to invest in BlackRock LifePath Index Target Date
Funds (the “Funds”). Beldock v. Microsoft, Case No. 22-cv-
1082 (W.D. Wash. Apr. 24, 2023). Although the outcome of
the court’s ruling here is consistent with earlier decisions,
the rationale underlying the Beldock decision arguably goes
further than in prior rulings, thus providing additional food
for thought.

Background

As we discussed here, in the summer of 2022, one law firm
filed virtually identical complaints against the fiduciaries of
eleven different 401(k) plans for offering plan participants
the option to invest in the Funds and designating them
as the default investment for participants who do not
select investment options. The complaints asserted claims
for breach of the duty of prudence, breach of the duty
of loyalty, failure to monitor, co-fiduciary breaches and
knowing breaches of trust based on the Funds' alleged
underperformance compared to four of the top-six largest
target date fund suites. Two of the complaints already
have been dismissed with prejudice, and plaintiffs have
appealed. The court in this case previously dismissed the
plaintiffs’ first complaint, but with leave to refile. While the
first complaint merely compared the performance of the
Funds to the performance of the other large target date
fund suites, the amended complaint sought to bolster the
allegations of underperformance by: comparing the Funds’
risk-adjusted returns to those of the other suites using
Sharpe ratios; and adding performance comparisons to S&P
Target Date Indices, a composite of target date funds.

The Court’s Decision

The court held that, even as amended, the complaint’s
allegations failed to give rise to a plausible inference that
defendants breached their fiduciary duty of prudence,
because it remained limited to allegations that the Funds
underperformed against various measures. In sum, the
court concluded that the allegations, “which again are
based solely on the [Funds] alleged poor performance
during a brief timeframe, are insufficient, without more,


https://www.erisapracticecenter.com/2023/02/industry-coalition-unites-to-support-dismissal-of-erisa-fiduciary-breach-claims-related-to-blackrock-target-date-funds/

to raise Plaintiffs’ claim above the level of speculation and
into plausibility” In support of its conclusion, the court
cited authorities from “across the country” that, in the
court’s view, had held that allegations of poor performance
alone are insufficient to state a claim for fiduciary breach.
Plaintiffs’ new measures of comparison thus did not cure
the first complaint’s deficiencies in failing to provide other
grounds for inferring an imprudent decision-making process.

The court summarily dismissed the remaining claims. It
dismissed the duty of loyalty claim because plaintiffs
did not plead any facts giving rise to an inference that
defendants engaged in self-dealing, faced conflicts of
interest or sacrificed participants’ interests in favor of their
own. And it dismissed the claims for failure to monitor, co-
fiduciary breach and knowing breaches of trust because
they were derivative of the duty of prudence and duty of
loyalty claims.

Proskauer’s Perspective

The court’s decision in Beldock extends defendants’ victory
streak in securing dismissals of complaints challenging
the decision to offer the BlackRock Target Date Funds as
investment options. It is the third dismissal granted with
prejudice; to date, no motion to dismiss has been denied.
Historically, defendants have not experienced this degree of
consistent success in dismissing other categories of fee and
investment performance complaints. By way of contrast,
defendants have had only mixed results in defending
against the wave of complaints filed against the fiduciaries
of university 403(b) plans, with many complaints surviving
dismissal, one going to trial and one reaching the Supreme
Court, as we discussed here.

Apart from the unblemished success rate, the decision in
Beldock may prove significant to the extent that the court
applied a heightened standard for pleading a viable claim
of imprudent selection and monitoring of investments.
While the other two dismissals with prejudice held that
performance-only allegations could not survive dismissal,
they nonetheless analyzed plaintiffs’ comparators and
concluded that they were not meaningful, thus leaving
open the possibility that a complaint that alleged

underperformance alone might survive dismissal if the
comparators were more meaningful. Unlike those and other
rulings, the Beldock decision held for defendants without
addressing the question of whether plaintiffs presented
meaningful comparators to the Funds—even though the
parties had spilled much ink doing so. The decision thus
arguably could be construed as holding that performance-
only allegations always are insufficient, irrespective of the
duration or severity of the alleged underperformance,
or how meaningful plaintiffs’ proposed comparators are.
At a minimum, the Beldock decision may be construed
as concluding that allegations of poor performance over
‘brief"—here, three- and five-year—periods is insufficient to
state a claim, consistent with an argument made by Amici
in this case.

In short, the Beldock decision, coupled with the two prior
rulings, suggests that a trend in favor of more defense-
friendly rulings may finally be emerging, and with it the
prospects of slowing down the onslaught of litigation in the
401(k)/403(b) arena.
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