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“Bias both conscious and unconscious [...] keeps up barriers that
must come down if equal opportunity and nondiscrimination are
ever genuinely to become this country’s law and practice.”

—Justice Ruth Bader Ginsberg
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Dissenting opinion, Adarand Constructors, Inc. v. Peia, 515 U.S.
200 (1995)

On June 15, 2020, the Supreme Court issued a landmark decision
in Bostock v. Clayton Cnty., holding that Title VII's prohibition
against workplace discrimination on the basis of sex extends to pro-
hibit discrimination on the basis of sexual orientation and gender iden-
tity.! Because Title VII broadly prohibits employers from discriminating
against employees in setting their terms and conditions of employ-
ment, this decision carries significant implications for the provision of
employee benefits. In this column, we briefly describe the relevant case
law leading up to the Bostock decision, as well as discuss several key
considerations for employers following it, including: (1) how it affects
the final regulations of the Department of Health and Human Services
(HHS) under Section 1557 of the Patient Protection and Affordable Care
Act (ACA), which strictly interpreted “sex” to be one’s biological sex
assigned at birth; and (2) what employers should do and/or be think-
ing about to avoid running afoul of Title VII in this uncertain political
landscape.

BACKGROUND

Title VII of the Civil Rights Act of 1964 prohibits covered employ-
ers? from discriminating against employees on the basis of race, color,
religion, sex, and national origin when making certain employment-
related decisions, such as hiring, firing, and/or setting the terms and
conditions of employment (e.g., group medical insurance).?

Although Title VII expressly prohibits discrimination on the basis
of sex and has been interpreted to cover pregnancy and childbirth-
related conditions, the statute does not expressly prohibit discrimi-
nation on the basis of sexual orientation or gender identity.® Thus,
whether (and to what extent) Title VII may be interpreted to pro-
hibit these additional categories of sex-related discrimination has been
hotly debated for decades.’

To that end, there have been a number of unsuccessful attempts by
Congress to amend Title VII to include sexual orientation and gender
identity.® However, reform efforts have largely focused on establishing
that discrimination based on sexual orientation and/or gender identity
necessarily involve discrimination on the basis of sex and are there-
fore prohibited by Title VII. In fact, this argument gained traction in
1989 when the Supreme Court recognized sex stereotyping as a form
of actionable sex discrimination under Title VII,” prompting some
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federal courts to gradually adopt this approach with respect to gender
identity more broadly.®

Thereafter, certain circuit courts recognized that discrimina-
tion based on sexual orientation is also unlawful under Title VIL.’
However, several other circuit courts continued to strictly interpret
“sex” as covering only one’s sex assigned at birth and therefore
determined that gender identity is not protected from discrimination
under Title VIL."

BOSTOCK V. CLAYTON COUNTY

As a result of the above-described circuit split about whether
Title VII prohibits discrimination on the basis of sexual orienta-
tion and/or gender identity, the Supreme Court agreed to hear
argument in Bostock, Altitude Express, and R.G. & G.R. Harris
Funeral Homes to decide the scope of Title VII’s sex discrimina-
tion prohibition.

At oral argument, petitioners advocated that “when an employer
fires a male employee for dating men but does not fire female employ-
ees who date men” the employer engages in discrimination no differ-
ent than kinds and forms of discrimination “that have been already
recognized by every court to have addressed them” as violations of
Title VIL.' Respondents, by contrast, argued against a broad interpre-
tation of “sex” under Title VII, positing that “sex and sexual orientation
are independent and distinct characteristics, and sexual orientation
discrimination by itself does not constitute discrimination because of
sex under Title VII.”*?

In the majority opinion authored by Justice Neil Gorsuch (joined
by Chief Justice John Roberts and Justices Ruth Bader Ginsburg,
Stephen Breyer, Sonia Sotomayor, and Elena Kagan), the Court was
persuaded that, for purposes of Title VII, discrimination on the basis
of sex includes sexual orientation and gender identity."” The majority
relied heavily on the plain language of Title VII, recognizing that “an
employer who fires an individual for being homosexual or transgen-
der fires that person for traits or actions it would not have questioned
in members of a different sex,” and that, as such, “sex plays a neces-
sary and undisguisable role in the decision, exactly what Title VII
forbids.”*

Importantly, the Supreme Court’s decision in Bostock serves as a
floor, not a ceiling. States, localities, and individual employers can
(and do) provide greater protections for their LGBTQ+" employees
that employers operating in those more protective states and localities
must be mindful of.'®
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BOSTOCK’S IMPLICATIONS FOR EMPLOYEE BENEFIT
PLANS

Title VII's protections extend well-beyond the discriminatory termi-
nations in each of the Bostock, Altitude Express, and R.G. & G.R. Harris
Funeral Homes cases. As such, the implications of the Supreme Court’s
decision in Bostock on the employer—employee relationship may be
broader.

For example, Title VII prohibits discrimination relating to employee
benefits plans, including medical, hospital, accident, life insurance
and retirement plans, profit-sharing/bonus plans, and medical leave."”
Additionally, Title VII's prohibition against discrimination encom-
passes policies, practices, and employment decisions that may appear
facially neutral but which may, in actuality, disparately affect LGBTQ+
employees.

It is unclear how far future courts will extend the Bostock holding.
For example, employers may wish to consider the uncertainty as to
how the ruling will be applied to benefits-related provisions such as
the following:

e Restricting coverage to opposite-sex spouses or domestic
partners;

* Denying coverage to transgender employees or charging
transgender employees a higher premium for coverage;

* Failing to cover certain health benefits where medically
necessary, including those specific to gay and transgender
employees, such as hormone therapy and gender-affirmation

surgery,

* Limiting access to sex-specific care based on sex assigned at
birth, including, for example, denying coverage for a mam-
mogram to a transgender man; or

e Otherwise discriminating in providing generally-applicable
benefits, including the provision of reproductive technology
assistance, parental leave programs, adoption benefits, and
disability benefits for gender affirmation surgery.

Additionally, plans have recently seen an increase in claims that
certain gender-affirmation surgeries (e.g., brow lifts, rhinoplasties,
and cheek implantations) are required to be covered. These proce-
dures are often excluded as cosmetic procedures, and participants
have challenged those exclusions on the grounds of medical necessity.
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Post-Bostock, however, participants are also beginning to raise Title VII
issues, which benefit plan administrators will need to address.

BOSTOCK’S POTENTIAL EFFECT ON THE ACA

On June 12, 2020, shortly before the issuance of the Bostock deci-
sion, HHS released final regulations under Section 1557 of the Patient
Protection and Affordable Care Act. Section 1557 generally prohibits
discrimination in certain health programs or activities that receive fed-
eral funding or are administered by federal agencies.

The final regulations repealed the prior interpretation of Section
1557 that discrimination “on the basis of sex” encompassed gender
identity. The new 1557 regulations permit the categorical refusal of
health coverage to transgender participants and the denial of treat-
ment inconsistent with gender identity. In making this determina-
tion, HHS apparently relied on the plain meaning of “sex” as one’s
biological sex assigned at birth, which it asserted to be consistent
with federal statutes—including Title IX, which covers educational
activities and institutions. However, HHS’s stance on the definition
of “sex” may be inconsistent with that applied by the Supreme Court
in Bostock.'

Following Bostock, the U.S. District Court for the Eastern District of
New York ordered a stay and issued a preliminary injunction preclud-
ing the final regulations from taking effect.’ Further guidance on this
issue is expected.

CONCLUSION

Following the Supreme Court’s decision in Bostock, employers
would be well-served to review their employee benefit and compen-
sation practices (including claims procedures as well as antiharass-
ment, nondiscrimination, and reasonable accommodations policies
and trainings) to ensure compliance with Title VII's prohibition against
sex discrimination. This review should also consider other applicable
federal, state, and local laws that may provide more rigorous protec-
tions than those afforded by Bostock.

For example, Executive Order 11246 continues to bar federal con-
tractors from discriminating based on gender identity and sexual ori-
entation; and state and local laws in California and New York prohibit
discrimination on the basis of sexual orientation, gender identity, and
gender expression.

Additionally, the Mental Health Parity and Addiction Equity Act of
2008 (MHPAEA) prohibits placing limits on mental health treatments
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that exceed the limits on medical benefits. The mental health parity
requirements under the MHPAEA may be particularly relevant when
dealing with gender identity treatments, which often necessitate both
medical and behavioral health services.

Now, more than ever, it is important to keep in mind that this is a
rapidly developing area of law and, particularly in light of conflict-
ing analyses from various government agencies, regular review and
advice from experienced employment and employee benefits counsel
is critical.
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