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This article provides an overview of employer-sponsored fam-
ily building benefits, including treatment under the Employee
Retirement Income Security Act of 1974, the Patient Protection and
Affordable Care Act, and the Internal Revenue Code. Recognizing
that certain types of benefits may not be offered through tax-favored
plans, this article describes some alternative ways to deliver fam-
ily building benefits to employees. This article concludes by high-
lighting practice pointers for designing and administering family
building benefit programs.

ucy is age 32. A rising star in ber field, she is becoming restless at
bher company. Incidentally, she is also trying to become pregnant.
The last time she looked for a job, ber focus had been on finding oppor-
tunities to build her network. Now, ber priorities are different. Along
with a competitive salary, she wants to find a job with benefits to help
her build a_family.!
Lucy’s story is not unique. In recent years, many employees
have shifted their attention from traditional employer-sponsored
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retirement and health benefits in favor of what was once considered
a niche offering: benefits to help employees build their families.?
For many employees, so-called “family building” benefits, such as
group health coverage for in vitro fertilization treatment, adoption
assistance, or reimbursement of surrogacy expenses, are just as or
more important than compensation, retirement, or standard health
benefits.?

At the same time, employers are reviewing family building benefit
programs with an eye to whether such programs would help them
meet their equitable workplace goals.*

Employers considering whether to offer or enhance their current
family building benefit coverage may be surprised to learn about the
scope of available benefits. Most employers are familiar with tradi-
tional benefits designed to assist employees with building their fami-
lies. Group health plans that cover infertility treatment or adoption
assistance programs are common examples. These benefits are usually
offered through employer-sponsored tax-favored plans.

As reproductive technologies continue to advance, however, and
the concept of family building continues to evolve, there is increas-
ing demand for reproductive benefits that are less familiar — such as
elective egg and sperm freezing or surrogacy benefits — that do not fit
neatly into traditional tax-favored benefit plans.

WHAT ARE FAMILY BUILDING BENEFITS?

Benefits designed to help employees build their families take many
different forms. This section summarizes the more popular reproduc-
tive technologies. Given the pace of scientific advances, this section
does not cover every available treatment. Instead, this section provides
a broad overview of the underlying procedures so practitioners can
understand the relevant laws that apply when an employer subsidizes
the cost of the treatment.

Infertility Treatment

For many employees looking to build families, the starting point
is whether their group health plan covers infertility treatment. The
American Society of Reproductive Medicine defines infertility as “the
result of a disease (an interruption, cessation, or disorder of body
functions, systems, or organs) of the male or female reproductive tract
which prevents the conception of a child or the ability to carry a preg-
nancy to delivery.” Traditional medical treatment of infertility uses
detailed assessments and testing to ascertain the root cause. In many

BENEFITS LAW JOURNAL 2 VOL. 34, NO. 2 SUMMER 2021



A Primer on Employer-Sponsored Family Building Benefits

cases, opposite-sex couples are able to conceive following conven-
tional drug and surgical treatment.

For couples who do not respond to the usual course of infertility
treatment and for same-sex couples, assisted reproductive technologies
may be used to conceive. Assisted reproductive technologies cover all
treatments which include the handling of eggs, sperm, and embryos.

Many people are familiar with the assisted reproductive technology
called in vitro fertilization or “IVE”® The IVF procedure is relatively
straightforward. The intended mother takes hormones to stimulate egg
production. The eggs are extracted once mature. The eggs are then
fertilized with the intended father’s sperm outside the womb and the
resulting embryos are implanted in the intended mother’s uterus.

In another example of assisted reproductive technology, if the root
cause of infertility is determined to be a sperm disorder (for example,
poor sperm mobility), intracytoplasmic sperm injection (“ISF”) may
be used along with IVE. This procedure involves injecting a single
sperm into each egg.” In a variation on traditional IVF, some same-sex
couples have pioneered the use of “reciprocal IVF,” through which the
egg is taken from one individual, fertilized, and then implanted in the
other individual’s uterus.”

Surrogacy

Surrogacy is the process whereby an individual is impregnated with
the intention of giving the child to another individual or couple after
carrying the child to term. Use of a surrogate may be recommended for
individuals who are unable to conceive. Surrogacy may also help indi-
viduals who are able to conceive, but suffer from medical conditions
that would prevent them from successfully carrying a baby to term.’

Traditional surrogacy requires the use of the surrogate’s egg, which
is inseminated with the intended parent’s sperm. Gestational surro-
gacy requires a couple to create an embryo through IVF and then
transfer the embryo to the surrogate for gestation, meaning that the
surrogate is not genetically related to the child. Some couples may
need the services of a gestational surrogate, in addition to using other
assisted reproductive technologies. The use of a surrogate is typically
regulated under state law and usually requires the coordination ser-
vices of a third-party agency.

Elective Fertility Benefits

“Planned oocyte cryopreservation,” or more informally, “freezing
your eggs,” occurs when individuals who want to protect against
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future infertility due to reproductive aging or other causes freeze their
eggs in advance of any infertility diagnosis.

Similar to TVF, an individual uses hormones to stimulate egg produc-
tion; the eggs are removed and frozen unfertilized in a “flash freezing”
process. Once the individual chooses to use the frozen eggs, the eggs
are thawed and fertilized with sperm using IVF. Individuals who freeze
their eggs cannot use them unless they subsequently undergo IVF to
fertilize the eggs and have the embryos implanted. Similar to elective
egg freezing, elective sperm freezing is also available to extend an
individual’s reproductive potential.'

Historically, individuals used egg and sperm freezing before under-
going medical treatments likely to leave them infertile, such as radia-
tion and chemotherapy. As the practice became more widely known,
individuals began to view egg and sperm freezing as a way to preserve
reproductive potential if they were not yet ready to have children.
Some reproductive health organizations initially counseled against
elective egg freezing, concluding that the practice was not yet sup-
ported by sufficient data.

In 2018, however, the Ethics Committee for the American Society
for Reproductive Medicine concluded that elective egg freezing “serves
women’s legitimate interests in reproductive autonomy,” although
“uncertainties exist regarding its efficacy, appropriate use, and long-term
effects.”!" Debate remains vigorous about the usefulness and appropri-
ateness of the procedure, as well as the employer’s role in offering it.'?

Adoption

For centuries, individuals unable to conceive relied on adoption as
a different way to build a family."® Today, adoptions are accomplished
under state law, with the assistance of social workers and lawyers.
Depending on the circumstances, adoptions may be within a related
family group, such as a spouse’s children from a prior marriage, or a
couple may choose to adopt an unrelated child. Adoption may also be
relevant if an individual chooses to conceive via gestational surrogate.
Depending on state law, the intended parent might need to adopt the
child for formal recognition as a parent.

EMPLOYER-SPONSORED COVERAGE OF FAMILY
BUILDING BENEFITS

This section addresses employer-sponsored coverage of family
building benefits and examines the challenges associated with offer-
ing these benefits through tax-favored plans.
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Group Health Coverage and Infertility Treatment

Employees seeking family building assistance may be surprised to
learn that their health plan is not necessarily required to offer infer-
tility benefits.'* Today, approximately one in four large American
companies provide some form of infertility coverage.® Outside of
larger employers, coverage of infertility benefits varies considerably.'®
Whether a group health plan is required to provide infertility coverage
depends in part on whether the plan is fully-insured or self-insured,
as explained below.

A fully-insured group health plan is required to comply with any
state insurance laws that require infertility coverage. Nineteen states
have mandates that require insurers to cover some forms of infertility
treatments.!” The scope of each state’s mandate is different.

For example, some state mandates exclude fertility drugs from
required infertility coverage,’® whereas other state mandates apply
only to health maintenance organizations (“HMOs”)." Thirteen states
have mandates that require providing coverage for some costs associ-
ated with IVE%

If a fully-insured plan does cover infertility treatments, the policy’s
coverage still might not meet the employer’s objectives. Some insured
plans require that an individual meet the policy’s definition of “infer-
tile” before receiving coverage for infertility benefits. The definition
of “infertile” varies by insurer, but many definitions require that an
individual demonstrate failure to achieve a successful pregnancy after
12 months or more of timed, unprotected intercourse.

Same-sex couples may face barriers to meeting this definition.*
Depending on the circumstances, same-sex couples could be pre-
cluded from accessing infertility benefits on the same basis as an
opposite-sex couple.?? For example, a same-sex female couple may
need to expend their own resources for sperm donation to demon-
strate they meet the “infertile” definition.?

For employers considering whether to offer infertility benefits under
a fully-insured health plan, there may not be much ability to comment
on the design. The insurer will have a standard infertility coverage
benefit, which may or may not include IVF or be accessible to same-
sex couples.?’ An employer that wants to use infertility benefits as a
recruiting or retention tool may find that its insured plan’s infertility
coverage is not attractive to the targeted employees.

For a self-insured group health plan, there is no affirmative require-
ment to provide infertility benefits. Self-insured plan sponsors have
significant latitude when designing the scope of benefits for coverage
and may simply choose to forgo offering infertility benefits based on
perceived utilization and potential costs. Employers that offer infertil-
ity benefits typically have flexibility when it comes to designing the

BENEFITS LAW JOURNAL 5 VOL. 34, NO. 2 SUMMER 2021



A Primer on Employer-Sponsored Family Building Benefits

scope of infertility coverage.” For example, a self-insured employer
can typically design its infertility benefit to ensure it is accessible to
same-sex couples.?”’

Group Health Coverage and Surrogacy Benefits

Many individuals choose to use surrogates to build their families.
This can happen for different reasons. For some same-sex couples,
using a surrogate is the only way to have a child with a genetic link
to one parent. Other couples may have health issues that prevent car-
rying a baby to term.

Whatever the reason, pursuing pregnancy through the use of a
surrogate requires a significant outlay of resources. Most individ-
uals seeking a gestational surrogate work through an agency; the
agency matches the prospective parents and surrogate. The agency
also arranges the fees and costs, which may exceed six figures. For
employees seeking to use a surrogate to build a family, the natural
question becomes whether their health plan covers any of their sur-
rogacy costs. This question should be examined from two perspec-
tives: first, from the perspective of the employee’s group health plan
and, second, from the perspective of the surrogate’s group health
plan.

The employee’s group health plan is unlikely to recognize all of the
expenses related to surrogacy services as medical expenses eligible
for reimbursement under the plan.?® Treatments performed on the
covered employee in preparation of surrogacy (e.g., sperm retrieval or
egg donation) may be covered the same way as if a surrogate were not
used, assuming the plan offers infertility coverage and the individual
meets any preauthorization requirement.?

However, expenses related to treatments and procedures performed
on the surrogate’s own body — such as the costs of the pregnancy
and delivery — would generally not be considered eligible medical
expenses under the employee’s group health plan.

Under Section 105(b) of the Internal Revenue Code (“Code”), to
qualify for tax-free reimbursement, expenses must be attributable to
“medical care” as defined in Code Section 213(d) for the employee or
the employee’s spouse or eligible dependent. Code Section 213(d)(1)
(A) defines “medical care” as amounts paid “for the diagnosis, cure,
mitigation, treatment, or prevention of disease, or for the purpose of
affecting any structure of function of the body.”

Because the procedures in connection with surrogacy generally
apply to the surrogate’s body, and not the employee’s, spouse’s, or
eligible dependent’s body, services performed on a surrogate, in and
of themselves, do not “affect any structure or function of the body.”*
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Accordingly, each court faced with the question so far has rejected
the claim that surrogacy expenses are deductible by the intended
parent on the basis they constitute medical care under Code Section
213(dD(1H(A).*!

In a 2017 case on the issue, Morrissey v. United States, a gay man
attempted to deduct expenses relating to the identification, retention,
compensation, and care of an egg donor and a gestational surrogate.

The U.S. Court of Appeals for the Eleventh Circuit denied the tax-
payer’s claim, concluding that such expenses were not incurred for
“the purpose of affecting any . . . function of [his] body” and therefore
they were not deductible under Code Section 213.** The court rea-
soned that the taxpayer’s body could perform its reproductive function
before he engaged his female counterparts in the ITVF process and that
the taxpayer could perform its reproduction function “just the same”
at the completion of the IVF process.?

Thus, the court rejected the taxpayer’s claim to deduct the expenses
under Code Section 213. Critics of the Morrissey decision noted that
the Internal Revenue Service (“IRS”) has allowed opposite-sex cou-
ples more flexibility to deduct certain egg donor expenses as medical
expenses under Code Section 213(d)(1).%

From the perspective of the surrogate’s health plan, coverage for
medical expenses in connection with a surrogate pregnancy is not
guaranteed. Courts have come to mixed results on this question.

In general, courts have deferred to insurers’ interpretations of plan
provisions that exclude coverage of pregnancy expenses for surrogate
mothers.” Courts that have come to the opposite conclusion have
done so for different reasons.

One court required an insurer to provide coverage of a surrogate’s
pregnancy expenses on the ground that the expenses were incurred
to protect the participant’s health.?

Another court required an insurer to provide coverage on the basis
that a state law prohibited denial of coverage for pregnancy expenses
solely because it was a surrogacy pregnancy.®’

Interestingly, this marketplace gap for surrogate health coverage
has resulted in a niche offering from some agencies that coordinate
surrogacy services: “Specialty” health insurance plans that cover preg-
nancy and post-partum expenses for the surrogate if the surrogate’s
own health coverage declines to pay.*®

Group Health Coverage and Elective Fertility Benefits

Traditional infertility care starts with the premise that the individual
is unable to conceive without assistance. By contrast, “elective” fertil-
ity benefits, such as elective egg and sperm freezing, are designed for
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individuals who may be able to conceive at the time of the procedure
but are concerned that they may be infertile in the future. Freezing
their eggs or sperm is intended to extend their reproductive potential
by hedging against the risk of potential infertility.

To the extent that an employer wishes to offer group health cov-
erage for elective egg and sperm freezing, the gateway question is
whether the procedure constitutes “medical care” and would be eli-
gible for reimbursement under a group health plan.

As noted above, under Code Section 105(b), expenses must be
for “medical care,” which is defined in Code Section 213(d)(1)(A) as
amounts paid “for the diagnosis, cure, mitigation, treatment, or pre-
vention of disease, or for the purpose of affecting any structure or
function of the body.”

The regulations issued under Code Section 213 state that “[d]educ-
tions for expenditures for medical care allowable under [Slection 213
will be confined strictly to expenses incurred primarily for the pre-
vention or alleviation of a physical or mental defect or illness. . . .
[Aln expenditure which is merely beneficial to the general health of
an individual, such as an expenditure for a vacation, is not an expen-
diture for medical care.”®

Individuals seeking to deduct egg donor expenses incurred in con-
nection with infertility treatment have received favorable rulings from
the IRS.** In IRS Chief Counsel Information Letter 2005-0102, a tax-
payer requested a ruling confirming that egg donor fees were deduct-
ible medical care expenses. Reasoning that “[flertility is a function of
the body, and treatment to overcome infertility is within the definition
of medical care,” the IRS concluded that expenses incurred in connec-
tion with obtaining an egg or embryo to be inserted into the taxpayer’s
body constituted medical care of the taxpayer and therefore would be
deductible medical care expenses.*!

The IRS has not issued similar rulings in the context of elec-
tive egg or sperm freezing, however. It is possible that the IRS
would view elective egg or sperm retrieval, along with associated
long-term freezing expenses, as procedures that do not qualify as
“medical care”? because they are not “incurred primarily for the
prevention or alleviation of a physical or mental defect or illness.”*
And, although elective egg and sperm retrieval arguably “affect
the structure or function of the body,” the IRS has not explicitly
endorsed this position in the context of elective egg and sperm
retrieval and freezing.

Change may be on the horizon, however. This spring, the IRS issued
a private letter ruling that addressed a same-sex couple’s request to
deduct gestational surrogacy expenses under Code Section 213(d).*
Neither taxpayer had a medical condition. The IRS disallowed the
requested deduction for the most part, but concluded that the sperm
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donation and freezing expenses were deductible, as they were “directly
attributable” to the taxpayers.

The IRS’s reasoning in this ruling may support future taxpayer argu-
ments that elective egg or sperm retrieval and freezing should be con-
sidered medical care under Code Section 213(d) on the basis that such
procedures are “directly attributable” to the taxpayer.” The outcome
and ultimate success of such arguments remains to be seen.

Understanding that elective egg and sperm freezing may not fit
the Code Section 213(d) definition of medical care, an employer may
wonder whether it may nevertheless offer elective fertility coverage
through its group health plan. For a fully-insured plan, the answer
depends on the underlying policy (and the answer is likely “no”). For
a self-insured plan, the answer is slightly more complicated. As noted
above, elective egg and sperm freezing procedures may not qualify as
Code Section 213(d) “medical care.” It is not necessarily advisable to
pay expenses that do not clearly meet the Code Section 213(d) defini-
tion of medical care from a self-insured plan.

First, payment of non-medical expenses would be taxable com-
pensation, meaning the employer would need to track and report the
payments as compensation to the employee.

Second, to the extent that a voluntary employee beneficiary asso-
ciation (“VEBA”) is utilized to pay health plan expenses, reimburse-
ments of elective egg or sperm freezing expenses that exceed a de
minimis amount might risk the VEBA’s tax-qualified status.

Third, allowing reimbursement through a health reimbursement
arrangement (“HRA”) could disqualify the plan.?’

Adoption Assistance Programs

In contrast to the foregoing discussion of infertility, surrogacy, and
elective egg and sperm freezing benefits, which rely on relatively new
reproductive technologies, individuals have been using adoption as an
alternative way to build a family for centuries.

Similarly, the rules for employer-provided adoption assistance
have been relatively settled for some time. Under Code Section 137,
amounts paid or expenses incurred by an employer for “qualified
adoption expenses” in connection with the adoption of an employ-
ee’s child are excluded from the employee’s gross income if furnished
under a qualified “adoption assistance program” sponsored by the
employer.®

To constitute a qualified adoption assistance program, the
employer-sponsored program must be for the “exclusive benefit” of
the employer’s employees.” The program must be limited to reim-
bursing “qualified adoption expenses,” which are generally defined
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as reasonable and necessary adoption fees, court costs, attorney fees,
and other expenses related to the legal adoption of an eligible child
by a taxpayer.”® The IRS has confirmed that an adoption assistance
program may be included as a component of a larger benefit plan.>

For employers that wish to offer a qualified adoption program as
part of a comprehensive family benefit program, particular attention
should be paid to the definition of qualified adoption expenses. The
definition excludes expenses “incurred in any surrogate parenting
arrangement,” as well as expenses that “violate state or federal law.”>?
As noted previously, using a surrogate to build a family may require
a pre-birth order or separate adoption following the birth to establish
the child’s parentage.

Accordingly, employees choosing to build a family using a surrogate
may seek to recoup adoption-related expenses under the employer’s
adoption assistance program. Under the current definition of quali-
fied adoption expenses, however, employees cannot be reimbursed
for adoption expenses incurred in connection with any surrogacy
arrangement.

In addition, certain states prohibit paid surrogacy arrangements,
meaning that adoption expenses related to those surrogacy arrange-
ments might also be excluded on the basis they violate state law.>

ALTERNATIVES TO TRADITIONAL TAX-FAVORED PLANS
FOR FAMILY BUILDING BENEFITS

For the reasons summarized in the preceding section, some employ-
ers that want to offer more comprehensive family building benefits —
such as elective egg and sperm freezing and surrogacy benefits — have
found that traditional tax-favored plans are not available or sufficiently
flexible to offer such benefits. In addition, employers that want to
offer more inclusive family building benefits have found that same-sex
couples are often unable to avail themselves of group health coverage
for infertility benefits on the same basis as opposite-sex couples.

To address this issue, some employers have turned to after-tax reim-
bursement programs to deliver family building benefits. Typically, the
program provides after-tax reimbursement of qualifying family build-
ing expenses incurred by eligible employees, up to a predetermined
annual or lifetime cap. Designing an after-tax program like this allows
employers to provide some measure of family building benefits with-
out the restrictions associated with traditional tax-favored plans. Of
course, although these arrangements sidestep some of the constraints
described in the prior section, they create their own sets of issues, as
explained below.
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ERISA Implications

Employers have significant latitude in deciding the benefits to cover
under an after-tax reimbursement program. That said, when determin-
ing the benefits that will be reimbursed under the program, employers
should remain mindful not to “accidentally” create a welfare benefit
plan under the Employee Retirement Income Security Act of 1974, as
amended (“ERISA”). The risk that an after-tax program could consti-
tute an ERISA welfare benefit plan can be mitigated (if not completely
eliminated) through careful planning regarding the types of expenses
reimbursed under the program. Aside from the ERISA considerations
described below, employers will also need to consider the tax implica-
tions of any reimbursement program.

First, definitions. An ERISA employee welfare benefit plan is “any
plan, fund, or program” which is “established or maintained by an
employer” for the purposes of providing “medical, surgical, or hospital
care or benefits, or benefits in the event of sickness, accident, disabil-
ity” for its participants.>

Medical care is not defined for purposes of the definition of “welfare
plan.” An ERISA-covered group health plan is defined as “an employee
welfare benefit plan to the extent that the plan provides medical care
and including items and services paid for medical care to employees
or their dependents.” For purposes of the definition of group health
plan, medical care is defined as “amounts paid for the diagnosis, cure,
mitigation, treatment, or prevention of disease, or amounts paid for
the purpose of affecting any structure or function of the body.”*

Employers and advisers should keep these definitions in mind
when designing any after-tax family building benefit program. These
considerations are explained in more detail below.

Expanded Infertility Coverage

Under some group health plans, same-sex employees are unable to
utilize infertility benefits on the same basis as opposite-sex couples.
Alternatively, some employers may want to offer certain infertility ben-
efits (such as IVF) to all employees through standalone reimbursement
programs rather than add the benefit to their group health plans.”” Tt
is certainly possible to offer infertility coverage through an after-tax
reimbursement program.

However, because traditional infertility treatment constitutes medi-
cal care, the provision of such benefits through an after-tax program
would almost certainly create a group health plan under ERISA Section
733(a)(1) and require compliance with the group health plan rules.
Depending on the employer’s objectives, creating a separate group
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health plan to deliver expanded infertility benefits may not be a desir-
able outcome.

Surrogacy Benefits

The prior section explained that many expenses related to sur-
rogacy are not considered “medical care” expenses. This is because
those expenses do not necessarily affect the “structure or function” of
the intended parent’s body.*®

Accordingly, certain expenses associated with surrogacy arrange-
ments (such as legal fees, agency fees, and non-medical expenses
incurred by the intended parent) might be eligible for reimbursement
from an after-tax program without turning the program into an ERISA
welfare benefit plan, subject to the following caveats.

First, the program document should make clear that the surrogate’s
medical expenses are not eligible for reimbursement, unless payment
of the expenses is made directly to the employee and the medical
expenses are part of the overall cost of the surrogacy arrangement.
Directly reimbursing surrogates for their medical expenses could result
in unintentionally creating a group health plan.

Second, employers should bear in mind that the legality of surro-
gacy arrangements varies by state. Although many countries regulate
the use of surrogates on a national level, in the United States, surro-
gacy arrangements are regulated by conflicting state laws; and, ERISA
preemption is not available for a non-ERISA program.®

For example, Michigan and Louisiana prohibit commercial surro-
gacy contracts, declaring them void and unenforceable.*®

Other states, like California, permit paid surrogacy contracts.®® New
York recently lifted its prohibition on paying surrogates.®

The employer may want to require that the employee attest that the
arrangement is legal under the applicable state law before providing
reimbursement under the program.

Elective Egg and Sperm Freezing

It is possible that certain expenses related to elective egg and sperm
freezing could constitute “medical care” for purposes of determining
whether the program is an ERISA welfare plan. This is because the
treatment, which involves extracting eggs and sperm for cryopreser-
vation from the employee’s body, arguably affects the structure and
function of the employee’s body.*

However, other aspects of elective egg and sperm freezing — such
as the cryopreservation of eggs and sperm and the storage fees for
frozen eggs and sperm — are not expenses that affect the body.
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These types of expenses could be reimbursed under an after-tax
program without necessarily turning the arrangement into a welfare
plan. Plan sponsors should carefully draft the underlying reimburse-
ment program document to ensure that only expenses associated with
elective egg and sperm freezing that are not “medical care” expenses
are eligible for reimbursement.

Consequences of Creating an ERISA Welfare Plan

If the after-tax program constitutes an ERISA welfare benefit plan,
the employer would need to treat the program like any other ERISA-
covered welfare plan. This means complying with the ERISA report-
ing and disclosure requirements for the program. For example, the
employer would need to comply with the Form 5500 requirements,
distribute a summary plan description (“SPD”) to participants, and
comply with the ERISA claims and appeals procedure regulation
with respect to any benefit claims filed under the program.

Furthermore, to the extent that the program is deemed to be an
ERISA-covered standalone group health plan, the program would be
subject to ACA rules, such as the requirement to provide preventive
services without cost-sharing.*

Additionally, if the program constituted a group health plan,
the Consolidated Omnibus Budget Reconciliation Act (“COBRA”)
continuation coverage rules would apply to the program, includ-
ing the requirement to distribute general information and election
notices.®

PRACTICE POINTERS FOR FAMILY BUILDING BENEFIT
PROGRAMS

Employers must carefully specify the types of expenses that may
be reimbursed under the program to avoid classification as an ERISA-
covered welfare plan, as summarized in the prior section. Employers
interested in setting up a family building benefit program may also
want to consider the following practice pointers for designing a family
building benefit program.

Tax Implications for Employees

Amounts paid to reimburse employees for qualifying expenses
under an after-tax program are treated like any other taxable compen-
sation paid to an employee. Reimbursements of qualifying expenses
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will be subject to withholding for federal and state income tax, Social
Security, and Medicare.

Because reimbursements are subject to withholding, employees will
receive less than full reimbursement of qualified expenses. Employers
that wish to offer the “full” reimbursement amount to employees may
choose to offer a tax gross-up in connection with the reimbursement,
but a gross-up adds significant cost to the benefit.

To avoid any confusion about reimbursements, employers should
ensure that all communications distributed in connection with
the program make clear that reimbursements are taxable to the
employee.

Deferred Compensation

If the employee incurs expenses and delays reimbursement to a
future year, the employee is deferring compensation that may be sub-
ject to Code Section 409A. Failure to comply with Code Section 409A
may result in the employee being liable for a 20 percent excise tax on
the reimbursement. To address this issue, employers should carefully
review the reimbursement guidelines for the program to ensure that
any reimbursements comply with Code Section 409A.

This issue can be avoided if reimbursement is conditioned on being
employed to the payment date. Alternatively, the program can be
structured to comply with the expense reimbursement rules under the
Code Section 409A regulations.®

HIPAA and State Privacy Laws

If employees are required to submit substantiation of qualifying
expenses to receive reimbursement, the employer may receive health
information about the employee. Employers may wonder if process-
ing these reimbursement requests is subject to the Health Insurance
Portability and Accountability Act of 1996 (“HIPAA”). Health informa-
tion is not subject to the HIPAA privacy rule unless the entity receiving
the information is a “covered entity.”"’

In general, an employer is not a covered entity. That said, if the
employer sponsors a group health plan under which the family build-
ing expenses are reimbursed, the group health plan and plan admin-
istrator is a covered entity and would need to comply with HIPAA.

In addition to HIPAA, employers should carefully review any pri-
vacy laws that apply to reimbursement requests and would likely want
to retain some level of protection around the records. Although an
employee would presumably consent to disclosure of information
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included as part of a request for reimbursement, it may be wise for an
employer to require a voluntary consent form in connection with the
reimbursement request.

One final caveat: Employers should review the family building
program for compliance with any state-specific reproductive privacy
laws.%

Compensation Under Other Plans

Plan sponsors should review the impact of any after-tax reimburse-
ment program on their other plans. Many tax-qualified retirement
plans, nonqualified deferred compensation plans, and short-term and
long-term disability plans are keyed to a definition of “compensation”
that uses W-2 wages.

As discussed, employees may receive additional W-2 compensa-
tion in connection with reimbursements of family building expenses.
This means that reimbursements could be included in the definition
of “compensation” for purposes of the employer’s other plans, unless
the plan sponsor takes action to carve out reimbursements from the
definition of “compensation” used for its other plans.

Potential Title VII Implications

The provision of employer-sponsored family building benefits may
implicate federal and state employment nondiscrimination laws. Title
VII of the Civil Rights Act of 1964, along with its companion statutes,
requires that all employee benefits be provided in a nondiscriminatory
manner unless a statutory exception provides otherwise. Employers
should carefully review the eligibility guidelines for any family build-
ing benefit program to confirm that they do not violate Title VII's bar
on discrimination on the basis of sex.*

In addition, on June 15, 2020, the U.S. Supreme Court held in
Bostock v. Clayton County that Title VII's prohibition on discrimina-
tion on the basis of sex or gender also extends to discrimination on
the basis of sexual orientation or gender identity.” It is possible that
the Court’s decision in Bostock may frame future employer decisions
about offering coverage for family building benefits.

PLANNING MAKES PERFECT

Offering family building benefits may be a new way for employers
to attract and retain top talent. Expanding current fertility coverage
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may also help employers build a more equitable workplace for their
employees in same-sex or nontraditional relationships. Employers
that want to offer a family building benefit program should carefully
review the ERISA and tax rules that apply to these programs.

As discussed, many reproductive technologies that employees may
use to build a family are not covered by employer-sponsored tax-
favored plans. Employers may need to think creatively about how best
to deliver these benefits to employees. For some employers, offering
family building benefits through an after-tax reimbursement program
may be an attractive option.

Careful design of the available benefits under the program may
mitigate the risk of creating an “accidental” ERISA welfare plan. As
with all things, “planning makes perfect.”
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