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Student-Athletes in the Post-Alston Age of Name, Image & 
Likeness

Robert E. Freeman
Co-Head, Tech Media Telecom Group

Member, Sports Group





Our (AI) Student Athlete Endorsers for Today
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The Pros 
and 
Cons of 
College 
Sports 
NIL

CONS
PROS
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The NIL Era: 

Big Time College 
Athletes Are 
Essentially “Pros” 
Now
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NIL Op-Ed

“Ultimately NIL achieves
its goal of benefiting
college athletes … this is
the new era of NCAA
sports. An era where the
athletes themselves hold
all the power and that is
ultimately a good thing.”
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NIL Op-Ed

“[College athletics] faces threats on a number of
fronts:

.. the growing patchwork of .. confusing state laws
regulating [NIL],
… the specter of crippling [NIL] lawsuits,
… the profusion of dubious name, image and
likeness deals through which to funnel money to
recruits,

.. Professionalizing teams, treating athletes more as
employees than as students and weakening the vital
connection with the educational mission of their
colleges will rob college athletics of its special
character. Gradually it will be seen as merely a
version of the professional minor leagues.”
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Long-Overdue, Mostly 
Beneficial for Athletes 
and College Sports?

Additional Compensation 
to Athletes Was Long-
Overdue, but Current 
System Is Not Beneficial 
to College Sports or 
Lacks Coherent (or 
National) Regulation?

Audience Poll: 
NIL in College 
Sports?

Somewhere in 
the Middle: Pros 
and Cons on 
Both Sides?

A

B

C
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How We Got Here…
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How We Got Here…
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Historical Context: NCAA Prohibitions on Athlete Compensation

1948: “Sanity Code” passed by the 
NCAA

1956: NCAA loosens “Sanity Code” 
and allows scholarships to athletes 
based on athletic ability. The 
scholarships were capped at 
"tuition and fees, room and 
board, and required course-
related books.“
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Historical Context: NCAA Prohibitions on Athlete Compensation
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Historical Context: NCAA Prohibitions on Athlete Compensation
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Historical Context: NCAA Prohibitions on Athlete Compensation
• Pre-NIL Era:

“[S]tudent-athletes should not be commercially
exploited. They are students, not professionals.
Exploiting student-athletes for commercial
purposes is as contrary to the collegiate model
as paying them.”

- Wallace I. Renfro, NCAA VP & Senior advisor to Myles Brand (2009)
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Historical Context: NCAA Prohibitions on Athlete Compensation
• In 1984, the Supreme Court in Board of Regents held that

the NCAA acted like a “classic cartel” in placing artificial
limits on televised college football, and violated the
Sherman Act

• This decision gave more power, and opened the door to
more TV revenue, to the college conferences

• Interestingly, the Court’s opinion generally supported the
proposition that the preservation of amateurism is a
legitimate procompetitive purpose for the NCAA to pursue
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Rise in Value of College Sports Rights
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Growth of Coaches Salaries and School/Conference Revenue
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The Old Days of Student Athlete “Compensation”  
[The new joke is…NIL means “Now it’s legal”]

19

“A good bag man will 
never be famous … 
There are no memorial 
scholarships named 
after the guy who gave 
a running back’s 
mother $3,000 a month 
for four years.”
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The Legal Landscape and Start of 
the NIL Era
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The O’Bannon Case Is Filed
O’Bannon v. NCAA, No. 09-3329 (N.D. Cal.) 
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The O’Bannon Case

• Ed O'Bannon, learned that a college basketball video game featured an
avatar that resembled him and sported his jersey number

• The thrust of his complaint was that the NCAA illegally restrained trade, in
violation of Section 1 of the Sherman Act, by preventing FBS football and
D1 men's basketball players from receiving compensation for the use of
their names, images, and likenesses

• After a bench trial, applying the Rule of Reason, the district court agreed 
with O’Bannon and entered relief for the plaintiffs 

-- O'Bannon v. NCAA (O'Bannon I), 7 F. Supp. 3d 955 (N.D. Cal. 2014)). 
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The O’Bannon Case

• The district court acknowledged that college athletics' "amateur
tradition" helps maintain their popularity as a product distinct from
professional sports, yet it nevertheless concluded that this pro-
competitive benefit did not justify the NCAA's "sweeping prohibition"
on NIL compensation

• After entering judgment for the plaintiffs, the district court permanently
enjoined the NCAA from prohibiting its member schools from (1)
compensating FBS football and Division I men's basketball players up
to the full cost of attendance at their respective schools, or (2)
paying up to $5,000 per year in deferred compensation for the use of
their NIL

• The NCAA appealed
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The Keller & Hart Cases

• Keller v. Elec. Arts Inc. (In re NCAA Student-Athlete Name & Likeness 
Licensing Litig.), 724 F.3d 1268 (9th Cir. 2013)

• Hart v. Elec. Arts, Inc., 717 F.3d 141 (3d Cir. 2013)

• Video game publishers use of digital avatars that
virtually replicated college football players’ identities
was not sufficiently transformative a use to merit
First Amendment protection as a matter of law

• The games replicated, inter alia the players’ face, skin
tone, hair color; jerseys, numbers, biographical
information, and playing style
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Time to Pay College Athletes? 
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Public Sentiment and Student-Athlete Resentment Prompt Small Reforms

26

“He says he's going to
bed hungry at a time
when millions of dollars
are being made off of
him. It's obscene. This
isn't a Connecticut
problem. This is an NCAA
problem, and I want to
make sure we're putting
pressure on them to treat
athletes well.”

- Connecticut Rep. Matthew Lesser 
commenting, and considering 
legislation about allowing U Conn 
athletes to unionize.
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O’Bannon v. NCAA on Appeal
O’Bannon v. NCAA, 802 F.3d 1049 (9th Cir. 2015)

• The Ninth Circuit cited Keller and Hart and rejected
the NCAA’s argument that the First Amendment
would preclude any right-of-publicity claim arising
out of a sports video game

• A majority of a Ninth Circuit panel concluded that
the district court's decision, the first of its kind, was
"largely correct"

• The panel unanimously affirmed the lower court’s
injunction insofar as it required the NCAA to permit
athletic scholarships for the full cost of
attendance (COA), but a panel majority reversed
and vacated the injunction's requirement that the
NCAA allow deferred NIL payments
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O’Bannon v. NCAA on Appeal
O’Bannon v. NCAA, 802 F.3d 1049 (9th Cir. 2015)

• The panel rejected the NCAA's threshold argument
that its amateurism rules, including those governing
compensation, are "valid as a matter of law"
under NCAA v. Board of Regents (1984)

• The panel acknowledged the Supreme Court's
observation, in "dicta," that the NCAA has historically
preserved its product by, inter alia, prohibiting
payments to student-athletes

• But it declined to read that statement as perpetual
blanket approval for the NCAA's compensation rules.
Though conceding that the NCAA's "amateurism
rules are likely to be procompetitive,“ the panel
refused to exempt them from antitrust scrutiny
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After O’Bannon

29

“A major outcome of the lawsuit is
that NCAA member schools are able
to give athletes the full cost of
attendance, something the NCAA
had resisted. That allows
scholarship athletes to receive a
monthly stipend check that can be
for as much as $500.

This is still not enough to cover
living expenses and is insignificant
when compared with the NCAA’s
earnings from the men’s Division I
tournament.”
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California First State to Pass College Athlete NIL Law
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California First State to Pass College Athlete NIL Law

31

• California law created a new
NIL right under the law for
California college athletes

• Other states soon followed
• Along with the Alston ruling,
eventually compelled NCAA
to approve NIL rules
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The Alston Case – Lower Court
In re National Collegiate Athletic Association Athletic Grant-In-Aid Cap Antitrust Litig.

32

“The court’s decision recognizes
that college sports should be
played by student-athletes, not
by paid professionals … The
decision acknowledges that the
popularity of college sports stems
in part from the fact that these
athletes are indeed students, who
must not be paid unlimited cash
sums unrelated to education.” -
NCAA chief legal counsel Donald
Remy
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The Alston Case
NCAA v. Alston, 141 S. Ct. 2141 (2021)

• On appeal, the NCAA argued that something more deferential than
the Rule of Reason should apply to its restrictions on student-
athlete compensation because the NCAA's amateurism
restrictions advance the “societally important non-
commercial objective of higher education”

• In a unanimous ruling, the Supreme Court held that this argument
— that the NCAA “should be exempt from the usual operation of
the antitrust laws” — should be directed to Congress, not a court

• The court’s ruling made clear that favorable precedent that may
have previously shielded the NCAA from antitrust laws surrounding
student athletes had eroded
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Alston: The Explosive Justice Kavanaugh Concurrence

“I add this concurring opinion to underscore that the NCAA's remaining
compensation rules also raise serious questions under the antitrust laws”

“The NCAA couches its arguments for not paying student athletes in
innocuous labels. But the labels cannot disguise the reality: The NCAA's
business model would be flatly illegal in almost any other industry in
America”

“The bottom line is that the NCAA and its member colleges are suppressing
the pay of student athletes who collectively generate billions of dollars in
revenues for colleges every year. Those enormous sums of money flow to
seemingly everyone except the student athletes”
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NCAA Interim NIL Policy (Effective July 2021)
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The NIL Era Begins
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NIL Opportunities: The Conventional Ad 
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Iowa Pork Producers NIL Ads Go Viral…

38 December 6, 2023Student-Athletes in the Post-Alston Age of Name, Image & Likeness



NIL Opportunities – Local Business
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NCAA Interim NIL Policy - FAQs

40

• The following is prohibited:

‒Pay-for-play

‒NIL compensation contingent upon
enrollment

‒Compensation with no quid pro quo

‒Compensation for athletic participation
or achievement

‒ Institutions providing compensation in
exchange for the use of NIL
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NCAA NIL Policy –
May 2022 Clarification on Third Party Involvement

41

• Guidance reminder: NCAA rules preclude boosters from engaging in recruiting
activities, including recruiting conversations, on behalf of a school

‒Boosters may not provide benefits to prospective student athletes (PSAs)
‒Existing NCAA prohibitions related to pay-for-play have not changed
‒Collectives may not communicate with a PSA, a PSA’s family, or others

affiliated with the PSA for a recruiting purpose, or to encourage the PSA’s
enrollment at a particular institution

‒NIL agreements may not be guaranteed or promised contingent on initial or
continuing enrollment at a particular institution

‒NIL agreements must be based on an independent analysis of the value that
each athlete brings to an NIL agreement as opposed to providing
compensation or incentives for enrollment decisions, athletic performance,
achievement or membership on a team
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NIL “Arms 
Race”
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The NIL Era: 
The Players

Boosters 
and 
Collectives

Schools and 
Athletic 
Departments

Student 
Athletes

NIL Platforms 
and Sponsorship 
Marketplaces

Governing 
Bodies 
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The NIL Era – New Opportunities for Boosters

45

“Boosters are looking around and saying, 
‘You told me I couldn’t give an athlete a 
bagel and cream cheese, and now I can 
give a million dollars? I’ll do 4 [million].”

- Doug Fillis, Accelerate Sports Ventures
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Collectives: Big Budgets for Some Division 1 Programs

46

According to Opendorse, collectives delivered 75% of 
NIL compensation to athletes. 
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Big Budgets:  The New Reality of the Power 5 Conferences
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The NIL Era: Where Is the Money Going? And for What?
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NIL Opportunities, Both Big Deals and Small
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NCAA NIL Policy –
October 2022 Clarification on School Involvement

50

• Schools generally can provide education to current student-
athletes (SA), including on topics like taxes and social media

• Schools can inform SA about potential NIL opportunities and
can work with a collective to administer a "marketplace" that
matches SA with those opportunities

• Schools cannot, however, engage in negotiations on behalf of
an NIL entity or a SA to secure specific NIL opportunities

• Schools also can request donors provide funds to collectives
and other NIL entities, provided the schools do not request that
those funds be directed to a specific sport or SA
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NCAA (June 27, 2023) NIL Q&A 
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NCAA (June 27, 2023) NIL Q&A 
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NIL Q&A Conflicts with NCAA Interim Policy? 
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NCAA Warning to Schools
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State NIL Laws

Current NIL Legislation

No Current NIL Legislation



State Law Conflicts with NCAA NIL Policies 

• Some state laws expressly prohibit the NCAA from bringing
enforcement actions against schools that engage in any NIL activity
protected by the state law even if such activity is prohibited under
NCAA regulations

‒NY Educ. Law § 6438-c: “[T]he NCAA shall not and shall not 
authorize its member institutions to … (ii) entertain a 
complaint, open an investigation, or take any other adverse 
action against a college for engaging in any activity protected 
in this section or for involvement in a student-athlete's  name,  
image, or likeness ..
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Conflicts with State Laws –
June 2023 NCAA Memo

58

“The Association has been
clear and maintains that
schools must adhere to NCAA
legislation (or policy) when it
conflicts with permissive
state laws. In other words, if
a state law permits certain
institutional action and NCAA
legislation prohibits the same
action, institutions must
follow NCAA legislation."
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Push For a National NIL Law

59

“We want to partner with 
Congress to curtail NIL 
inducements, prevent 

collectives from tampering 
with students and to prohibit 

bad actors from trying to serve 
as agents.”
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Select NIL Federal Bills
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Post-Alston Litigation against the NCAA 
Student-Athletes As Employees? Back Payments? Revenue Sharing?

• Johnson v. NCAA, 556 F. Supp. 3d 491 (E.D. Pa. 2021) (arguing that
amateurism defense was abrogated by the Supreme Court’s decision in
Alston and athletes should be deemed employees and paid accordingly
for their time, under the FLSA; court denied motion to dismiss), on appeal,
No. 22-1223 (3d. Cir) (oral arguments in Feb. 2023)

• Fontenot v. NCAA, No. 23-03076 (D. Colo. Filed Nov. 20, 2023) (putative
antitrust class action brought by student athletes seeking a share of TV
revenue “commensurate with the true value of their labor”; claims the
NCAA’s rules and Conferences’ refusal to share such revenue is a
“horizontal agreement” to “suppress prices”)
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Post-Alston Litigation against the NCAA 
Back Payments? Revenue Sharing?

• In re College Athlete NIL Litig., No. 20-
03919 (N.D. Cal. Sept. 23, 2023) 

‒ Certifying injunctive classes of athletes 
that played football, and M/W basketball 
and other sports; antitrust suit seeks relief 
to recapture lost NIL opportunities and 
bar NCAA and certain conferences rules 
that only allow third parties to pay NIL 
compensation to athletes, but bars schools 
and NCAA from paying student-athletes 
directly or entering into revenue sharing 
with conferences or schools.
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Post-Alston Litigation against the NCAA 
Back Payments? Revenue Sharing?

63

“Denial of this petition
would be the death knell
of this litigation,” the
petition ominously warns.
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Compliance Issues
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NCAA Policy: Burden of Proof – Change in Bylaws

• Bylaw 19.7.3: “In cases involving name, image and likeness offers,
agreements and/or activities in which related communications and conduct are
subject to NCAA regulation, the infractions process shall presume a violation
occurred if circumstantial information suggests that one or more parties
engaged in impermissible conduct. The enforcement staff may make a formal
allegation based on the presumption. The hearing panel shall conclude a
violation occurred unless the institution or involved individual clearly
demonstrates with credible and sufficient information that all
communications and conduct surrounding the name, image and likeness
activity complied with NCAA legislation.”

• Change went into effect January 1, 2023.
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NCAA First (And, to Date, Only) NIL Enforcement

66

• Feb. 2023: Univ. Miami women’s basketball
coach Katie Meier re: booster involvement in
recruiting of Cavinder twins from the transfer
portal

• NCAA: “The head coach's involvement in
arranging contact between the prospects
and a booster violated NCAA recruiting
rules. Boosters are not authorized recruiters
and cannot have in-person, off-campus
contact with prospects, and when the
prospects visited the booster's home, it
violated recruiting rules”

• Well-known booster was not disassociated from
the basketball program

December 6, 2023Student-Athletes in the Post-Alston Age of Name, Image & Likeness



Postscript: Cavinder Twins
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NIL Era – Biggest Loophole Are Inducements
• Principal prohibition: No pay-for-play and 

improper inducements tied to choosing to 
attend a particular school

68

“To avoid the N.C.A.A. prohibition against directly 
paying athletic recruits, many schools funnel money 
to recruits under the guise of a supposed third-party 
licensing deal — regardless of whether a player’s 
name, image and likeness have any market value 
whatsoever. We must establish and enforce 
regulations that allow legitimate transactions while 
barring those that are recruiting enticements or pay-
for-play.”
- By John I. Jenkins (Notre Dame President) and Jack Swarbrick (Notre Dame 
Director of Athletics)
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Compliance - Collectives 

• Rule #1: Avoid “Pay-to-Play” or other Recruiting Inducements

‒ It is not advisable to promote a collective’s activities as related to recruitment

Sun Angel Collective (Arizona State): Stating to a news outlet
that one of its goals for its donor money in August 2022 was for
“attracting top talent”

Classic City Collective (Univ of Georgia): “Classic City
Collective aims to be the nation’s foremost supporter-funded
NIL facilitation platform to position Georgia Athletics and
athletes from all 21 sports for sustained success”
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Compliance – Collectives

Testimony: Tony Petitti, Big Ten Commissioner

• “One of the biggest challenges facing institutions and athletic departments today is the
ability to identify true NIL deals from “pay-for-play” or inducement schemes, particularly
with the precipitous rise of collectives.”

• “As collectives become more influential, we are concerned that operational control of 
college athletics is shifting away from institutions to collectives. […] However, we do not 
support such activity when it is tied to a “pay-for-play" scheme disguised as NIL.”
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Compliance - Collectives

Testimony: Walker Jones, Executive Director, The Grove Collective

• “… the overwhelming majority of commerce with name, image and likeness (NIL) is positive.”

• “We do not want to participate in the recruiting process and desire to only work with athletes once they
have decided to attend school. I want to be clear that we have NO interest in being part of the active
recruiting process.”

• “We are not shadow organizations run by out-of-control boosters and donors. Most collectives operate
as full-time businesses with infrastructure, staff, and transparency with our universities and
constituents.”
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Compliance – Student Athletes

• Most students have zero experience with the legal and financial 
issues behind a NIL deal

• Some state laws (e.g., Florida) require schools to provide financial 
literary workshops.

• Some state laws require athletes to disclose NIL deals to their school 
(and such contracts cannot conflict with the team’s existing contracts 
or policies). 
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Compliance – Student-Athletes  

• Many student-athletes have little to no experience
with the legal and financial issues behind a NIL deal

• Some state laws (e.g., Florida) require schools to
provide financial literacy workshops

• Some state laws require athletes to disclose NIL
deals to their school (and also that such contracts
cannot conflict with the schools’ existing contracts or
policies)
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Don’t Forget to Pay Your Taxes! 
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Compliance - Intellectual Property Issues

• Some state NIL laws prohibit the student
athlete from using school IP and logos
without permission or enter into deals that
may conflict with university contracts

• Students and marketers can ask permission,
or a university and students might sign group
licensing deals that allows certain uses of
university trademark in NIL deals
‒ Often marketers want to feature the athlete in their

official school uniform

• What about ads that use generic uniforms
matching the school’s known color scheme?
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Compliance - Title IX

76

• Title IX: Title IX provides that "[n]o person in the United States shall, on the basis
of sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity receiving
Federal financial assistance." 20 U.S.C. § 1681(a)

• Issue: If, at some point, schools and athletic departments become intimately
involved in NIL negotiations or arranging NIL opportunities, could such
involvement lead to a potential Title IX violation if such involvement is not
administered consistently with respect to female athletes?

• Inequality of NIL deals: New York Times reports: “At top schools, the average 
men’s basketball player with a collective contract is paid $37,000, and the 
average women’s player $9,000, according to Opendorse.”
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Compliance - Title IX

77

“We do not write to suggest that
OCR stem this flow of cash to
college athletes, but rather to alert
OCR that this cash is, with the
blessing and/or cooperation of the
1000+ universities in the NCAA,
flowing predominantly to men.”
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Compliance - Title IX
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NIL-Related Litigation
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NIL Litigation

80

“The duration of a contract for
representation of an
intercollegiate athlete or
compensation for the use of
an intercollegiate athlete’s
name, image or likeness may
not extend beyond her or his
participation in an athletic
program at a postsecondary
educational institution.”
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NIL Litigation
Dexter v. Big League Advance Fund II LLP, No. 23-00228 (N.D. Fla. Notice of Voluntary 
Dismissal Nov. 14, 2023)

• BLA: “Now that Mr. Dexter beat the odds and made it to the NFL, however, he
no longer wants to pay the BLA Fund any portion of his salary and seeks to
disavow his agreement with the BLA Fund.”

• BLA: “[T]he agreement Mr. Dexter is trying to get out of contains a
mandatory arbitration provision requiring that all claims relating the
agreement and his relationship with the BLA Fund be resolved in arbitration.“
‒ The arbitration provision stated that: “All claims arising out of or relating to

th[e] Agreement (including their formation, performance, and breach), the
Parties’ relationship with each other shall be finally settled by binding
arbitration.”

• Oct. – Nov. 2023: Defendant moves to compel arbitration; Dexter drops suit
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Electronic Arts, NCAA Football
Game Published from 1993-2013
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Electronic Arts, NCAA Football
Some Backstory
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• Consolidated action of former and
current college athletes sued video
game maker Electronic Arts, the
NCAA, and the Collegiate Licensing
Company (CLC) for right of publicity,
among other claims

• July 2013: Ninth Circuit affirmed
denial of dismissal, holding that
defendants had no First Amendment
defense against the right of publicity
claims

• Sept. 2013: Suit is settled
• EA Sports eventually places the

college football videogame series on
hiatus over uncertainties over NIL
licensing at the time
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College Football Videogame Is Coming Back

• Feb. 2021: EA Sports announced
that it would be releasing a new
college football game—titled EA
Sports College Football—and that
it would license schools’ IP for use
in the game through the Collegiate
Licensing Company (“CLC”), the
schools’ exclusive licensing agent

• June 2021: Post-Alston, EA
announced that it would explore
the possibility of licensing NIL for
use in the game
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The Brandr Group, LLC v. Electronic Arts Inc., No. 23-02994 (N.D. Cal. 
Amended Complaint Filed Aug. 15, 2023)

85

“EA’s  motivation…is 
clear: to cut TBG out of 
negotiations for the use 
of student-athletes’ 
names, images, and 
likenesses (“NIL”) in its 
EA Sports College 
Football videogame”
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The Brandr Group, LLC v. Electronic Arts Inc., No. 23-02994 (N.D. Cal. Order 
Denying Application for TRO June 30, 2023)

• June 2023: Court denied plaintiff’s request for a TRO to enjoin EA from
soliciting plaintiff’s clients for the videogame or otherwise interfering with
plaintiff’s contractual rights under its group licensing agreements

‒ Brandr failed to show irreparable harm that wouldn’t be compensable by money or any
evidence that the value of students’ NIL would be diminished by their use in the EA game

‒ In addition, the Court found Brandr had not established it actually had an exclusive right to
either the schools’ IP or the students’ NIL noting that the sample agreement submitted by
Brandr was express that it “does not restrict or prevent any of [a student’s] existing
or future, individual NIL agreements”

‒ At most, plaintiff identified a loss of the lucrative opportunity to be involved in the student’s
NIL licensing and the schools’ IP licensing for the EA videogame
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EA Sports: “Brandr’s allegations of broad exclusivity contradict the plain
language of the contracts Brandr attached to its Complaint”

‒Student-athletes at all times retain the right to license their NIL individually

‒At most, schools agree only to work with Brandr to “develop, implement or
manage” a group licensing program that bundles the rights of multiple
student-athletes with the schools’ IP

Put another way, Brandr could be involved in negotiations only when a
school seeks to create a group licensing program that bundles the NIL
of a group of student-athletes together with a school’s IP into a single
license. But as the Complaint concedes, EA has no intent of pursuing a
group licensing program

NIL Litigation
The Brandr Group, LLC v. Electronic Arts Inc., No. 23-02994 (N.D. Cal. Motion to 
Dismiss Filed Aug. 22, 2023)
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NIL Litigation
The Brandr Group, LLC v. Electronic Arts Inc.

EA Sports: “We’ve been clear from the beginning that 
this suit had no merit. Our focus continues to be on 
directly licensing individual college athlete name 
and likeness rights through an opt-in program that 
will give college athletes the choice if they want to be 
in our game. [We] look forward to delivering EA 
SPORTS College Football in Summer 2024.”

Brandr: “While Brandr remains confident in its position 
in the litigation and the enforceability of group licensing 
rights, Brandr has decided that it is in its best 
interest, and the best interest of its student-
athletes, to stand down and monitor the progress 
of NCAA Football before determining whether 
further legal action is needed to protect its clients."
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Final Thoughts
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The NIL Era: Pluses and Minuses

90

• Challenging for schools to distinguish
between legitimate NIL deals and “pay-to-
play”, which remains prohibited by the
NCAA

• NIL has led to an “arms race” in college
sports and the new system creates an
environment where the competitive balance
shifts to those schools with the biggest
donors

• To date, there has been an imbalance of NIL
value. Title IX has not yet been applied and
stats show male SAs and teams are
receiving more NIL dollars than female SAs

• Potential Athlete Exploitation
• Erosion of “amateurism” in college sports.
• Conflicting state laws, changing NCAA

policies and guidance and no national
standard

• More economic freedom for student
athletes, including those athletes that
come from more modest
backgrounds

• More opportunities for student
athletes of all types to build their
brands and learn business acumen

• Brings some formerly underground
payments to athletes to light under
state laws and NCAA regulations

• More abilities for students to connect
with non-profits or advocate for
causes

• May incentivize certain athletes to
remain in college, given the financial
benefits
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Looking Ahead: 
The Push-Pull of Amateurism vs. Compensation in College Sports

Is the current NIL system, loosely regulated by the NCAA and states, 
sustainable? 

• Will ongoing lawsuits against the NCAA push further changes or remove more NCAA
restrictions?

• Will Congress step in to provide a national college NIL standard?

• Will conferences share media revenue with student-athletes? Will the outcome of
litigation compel this change? If so, how would the negotiation of media distribution
rights be affected?

• Will athletes be deemed “employees” and form players’ unions akin to professional
sports? Will such unions negotiate with conferences? Will athletes be part of
collective bargaining with the NCAA to shape policies to create a more competitive
environment?
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The Next Frontier? Revenue Sharing
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Breaking News:  A New College Athletics Subdivision

“The growing financial gap between
the highest-resourced colleges and
universities and other schools in
Division 1 has created a series of
challenges. The challenges are
competitive as well as financial and
are complicated further by the
intersection of [NIL] opportunities for
student-athletes and the arrival of the
Transfer Portal.”
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Breaking News:  A New College Athletics Subdivision

“[The proposal] kick-starts a long-
overdue conversation among the
membership that focuses on the
differences that exist between
schools, conferences and divisions
and how to create more permissive
and flexible rules across the NCAA
that put student-athletes first.
Colleges and universities need to be
more flexible, and the NCAA needs
to be more flexible too.”
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Agenda

• Labor Union Resurgence:  Who, What, Where, When, Why, and How…And 
Why You Should Care!

• NLRB Has Made It Far Easier For Unions To Organize Your Workplace – What 
Can You Do About It? 

• Severance Agreements In A Post-McLaren Macomb World — Should You 
Adapt?  How?  

• Lawfulness of Non-Compete Agreements — Next in the NLRB’s Sights

• Lawfulness of Handbook Rules And Employer Policies – What Should You 
Do? 

• New NLRB Joint Employer Rule–What Is It And What Is The Impact? 
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Return to “Quickie” Pre-Election Rules

Labor Union Resurgence – Why You Should Care! 
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Labor Union Resurgence And Recent Strike Activity

99

In The News 
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Source: CNBC analysis of data from the 
U.S. Bureau of Labor Statistics as of 
August 2023

“Successful” strikes typically beget future strikes…



Many Issues Have Led To This Moment

100

COVID, Return to Office, Social 
Justice/DEI Issues, AI

Pro-Union/Employee President 
and NLRB 

Ease of Union Organizing 
through Social Media 

Younger Workforce 
More Receptive to 

Unions

Inflation, Economic Uncertainty 
and Low Unemployment
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Unionization And Union Elections On The Rise 

101

• Prior to 2022, unionization 
had been on a steady 
decline for decades

• Now?  
‒Union elections up by 3% 

after a historic increase of 
53% the previous year

‒Union win rate in elections has 
increased – 76.6% (as of 
2022)

• We expect this trend will 
continue to rise…
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Americans Support Labor Unions At A Much Higher Rate… 

102

This sentiment likely will impact the political landscape in 2024, and beyond…
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…Due In Part To A Generational Shift In The Workplace
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Industry Shifts:  White-Collar, Tech, Higher Ed, Retail

Tech/Digital Media Office Workers

Retail
Higher Education
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Sports industry is heavily 
unionized – e.g., 
players, officials, 
arena/stadium staff

However, Unions may now 
target workers that have 
not been traditionally 
unionized in sports – such 
as front and back-office 
staff, media, others

Higher education impact of 
student athletes and non-
athletes potentially 
unionizing and then 
entering the workforce



Where Is Union Activity Occurring? Northeast And West Coast

105

• Highest unionization rates in 
the Northeast, Midwest, 
and West Coast. 

• Lowest rates in right-to-work 
states in the South and 
middle of the country. 

• States with the largest
increases in the number of 
workers represented by 
unions in 2022 were 
Alabama (+40,000), 
Maryland (+40,000), Ohio
(+52,000), Texas (+72,000), 
and California (+99,000).
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Source: Bureau of 
Labor Statistics



What Are The Issues Driving This Resurgence?

106

• Workers have reported 
not having enough voice 
on benefits, 
compensation, 
promotion and job 
security – those issues 
are driving unionization.

• Workers have also 
highlighted non-economic 
concerns, such as social 
justice issues, DEI, 
health and safety, as 
driving work stoppages.  
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The NLRA And The NLRB’s Role

• National Labor Relations Act
(passed 1935) is the primary law 
governing collective bargaining 
and unionization. 

• National Labor Relations 
Board has the authority to 
interpret and apply the NLRA.  

• Only judicial body that can 
change NLRB precedent is the 
U.S. Supreme Court, and NLRA 
cases rarely reach that stage. 
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NLRB Will Feature A Democratic Majority Through At Least December 2024

108

Lauren McFerran, 
Chairman

Term Expires: 
December 16, 2024

Marvin E. Kaplan, 
Member

Term Expires: 
August 27, 2025

Gwynne A. Wilcox,
Member

Term Expires: 
August 27, 2028

David M. Prouty,
Member

Term Expires: 
August 27, 2026

?
Republican Seat 

Vacant Since 
Member Ring’s 

Term Expired on 
December 16, 2022

The outcome of the next Presidential election in 2024 will determine whether NLRB precedent shifts back 
again, or whether the NLRB continues on its current path.
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Who Is Covered By The NLRA? 

• Only “employees” are covered (including, 
potentially, former and prospective 
“employees”)

• Union and non-union employees

• Supervisors not covered –12-factor test 
applies

• Other workers not covered: public-sector, 
agricultural and domestic workers, 
independent contractors, managerial, 
confidential
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What Does The NLRA Protect?  Section 7 Rights 

Employee Rights Protected under the Act

• Organize (or not)

• Bargain collectively

• Engage in other protected “concerted activity” for the purpose of 
collective bargaining or “other mutual aid or protection”
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Pro-Union NLRB Has Reshaped Federal Labor Law 
Extensively In The Last Year…

• NLRB has made it far easier for unions to organize employees through the 
Cemex decision and reversion to “quickie” election rules

• NLRB has targeted areas that impact union and non-union employees alike –
i.e., the lawfulness of: 
‒ Separation agreements
‒ Non-compete agreements
‒ Handbook rules
‒ Potential expansion to other employment agreements

• Expansion of joint-employer liability 

• We will discuss each of these issues and the impact on the sports industry

December 6, 2023Labor Law Update and the Revitalized Organizing Landscape111



Cemex Construction Materials Pacific, LLC, 372 
NLRB No. 130 (2023)

The NLRB Has Made It Far Easier For Unions To Organize Your 
Workplace – What Can You Do About It? 

112 Labor Law Update and the Revitalized Organizing Landscape December 6, 2023



Representation Process for the Past 50 Years

Showing of 
interest and 

election petition

Union seeks 
voluntary 

recognition with 
majority support

Or

(1) Challenge scope 
of bargaining unit / 
supervisors; or (2) 

no challenge.
Election

(1) Voluntarily 
recognize; or (2) 

nothing

(1) Union 
representation; 
or (2) nothing

(Union may file 
election petition)

Or

1

2

Or

Union Action Employer Action Result
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The NLRB Dramatically Changed The 
Representation Process In Cemex 

Cemex
• New Rule: Employer must recognize 

a union that has demonstrated 
majority support – unless the employer 
files election petition within 2 weeks.

• Unfair labor practices during the 
critical period will result in a bargaining 
order if sufficient to set aside the 
election – the employer will be 
required to recognize the union.
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What Is The Practical Impact On Employers? 

Union seeks 
voluntary 

recognition with 
majority support

Nothing
(within 2 
weeks)

Union 
representation

Voluntary 
Recognition

Union 
representation

Employer files 
Election 
Petition

Election

Union files 
Election 
Petition

Election

If a Union seeks voluntary 
recognition…

Union Action Employer Action Result
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GC Memorandum Attempts to Clarify Cemex 
• GC Abruzzo issued Memo providing guidance to Region on November 2

• Cemex standard applies retroactively
• Authorization cards are a reliable indicator of majority support 
• “Cemex orders” differ from Gissel orders in that the focus is the employer’s 

conduct prior to filing election petition and in run-up to election matter 
• No obligation for unions to share evidence of majority support  
• Demand for voluntary recognition may be made to any agent of the employer
• Unions can withdraw RC Petition and reiterate demand for recognition
• Regions encouraged to file Section 10(j) injunctions
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Takeaways From Cemex Decision
• Increased voluntary recognition 

requests.
• Employers must respond to 

such requests within 2 weeks 
or face union representation 
without an election.

• Risk of remedial “bargaining 
order” is greater.
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Reversion To “Quickie” Election Rules
• Effective December 26, 

2023
• Faster timeline from petition 

to election.
• Individual eligibility and 

inclusion issues will not be 
litigated during pre-election 
hearing.
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Takeaways From “Quickie” Election Rules
• Increased wave of petitions from 

December 26, 2023 through early 
2024 and thereafter.

• Postpones resolution of scope of unit 
and supervisory status.

• Limits employers’ ability to message 
during campaign.

• Puts pressure on employers not 
prepared.
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Captive Audience Meetings Under Attack
• NLRB General Counsel asserted 

captive audience meetings are 
unlawful under the NLRA.

• New York State Law prohibits 
captive audience meetings.  
Subject to potential preemption 
challenge.

• Risk assessment for employers in 
delivering message to employees.  
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Practical Guidance In Light Of These Changes

• Evaluate supervisory 
status

• Assess for vulnerabilities
• Evaluate Company’s 

position 
• Conduct Supervisor 

training
• Centralize points of contact
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Cemex Construction Materials Pacific, LLC, 372 
NLRB No. 130 (2023)

Severance Agreements In A Post-McLaren Macomb World — Should You 
Adapt?  How? 
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McLaren Macomb, 372 NLRB No. 58 (Feb. 21, 2023)
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• Holding:  The mere offer of an 
agreement that conditions 
severance benefits on the waiver 
of an employee’s statutory rights 
violates the Act because it has a 
reasonable tendency to interfere 
with or restrain the prospective 
exercise of Section 7 rights. 

• NLRB focused on the 
confidentiality and non-
disparagement provisions of the 
agreement.



McLaren – Confidentiality

• NLRB found the following 
deficiencies with the 
confidentiality clause at issue:

‒ Prohibited employee from disclosing 
the terms of the agreement to any 
third party

‒ Prevented the furloughed employee 
from assisting their former coworkers 
who may also be determining 
whether they want to accept a 
severance agreement. 
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McLaren – Non-Disparagement

• NLRB noted the following deficiencies with the non-
disparagement clause:

‒ Failed to limit the scope of the agreement to matters regarding past 
employment with the employer.

‒ The provision did not provide a definition of “disparagement” that 
comports with existing Board precedent

‒ The disparagement clause was overly broad in that it extended to the 
employer’s “parents and affiliated entities and their officers, directors, 
employees, agents and representatives.”

‒ The provision’s term continued in perpetuity, which the Board found 
excessive.
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NLRB GC Guidance Memorandum GC 23-05 (March 22, 2023)
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According to GC Abruzzo:

• McLaren applies retroactively.

• Confidentiality provisions are lawful under only limited 
circumstances: (1) “narrowly tailored”; (2) targeted to 
proprietary or trade secret information; (3) limited in 
temporal scope; and (4) based on legitimate business 
justifications.

• Only “non-defamation” clauses are lawful.

• Unlawful provisions are severable—even without a 
severability clause.



NLRB GC Guidance Memorandum (March 22, 2023) – Cont’d.

According to GC Abruzzo:

• The rights are non-waivable; no “safe harbor” for employers who 
negotiate with union or employee’s counsel.

• A “savings clause” likely will not save overbroad provisions.

• The decision could stretch to supervisors and managers in limited 
circumstances (i.e., retaliation).

• Other types of provisions may be at risk (non-compete, non-
solicitation, no-poaching).
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McLaren – What’s Next In The Litigation 
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• On April 12, 2023, the NLRB filed an 
application for enforcement of its Order 
before the Sixth Circuit

• Sixth Circuit can decide to enforce, set 
aside or remand the NLRB’s decision

• Losing party may file a writ of certiorari 
before the U.S. Supreme Court

• Sixth Circuit or Supreme Court may 
address some of the questions left open 
by the NLRB decision that were 
answered by the NLRB GC  



Practical Considerations – What Do We Do Now?  
• Is it worth amending or modifying existing separation agreements? 

• Should we revise separation agreements that we plan to use to comply with the NLRB GC’s 
directives?  Is there a middle ground? 

• No “one-size fits all” approach to confidentiality provisions – consideration of the company’s 
legitimate business justifications is vital

• Is it worth adding a broad “savings” clause or is doing so counter-productive?    

• Risk tolerance and evaluating the worst-case scenarios if an unfair labor practice charge is 
filed

• Suggest taking a “fresh look” at whether your employees are “employees” or “supervisors” 
under the NLRA 

• What is the impact of McLaren on other employment agreements? 
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Non-Compete Agreements– Next in The NLRB’s Sights? 

December 6, 2023Labor Law Update and the Revitalized Organizing Landscape130



Context Of Legal Attacks On Non-Compete Agreements
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• Proposed federal and state 
legislation banning non-compete 
agreements

• NLRB General Counsel has now 
focused on the lawfulness of non-
compete agreements under the 
NLRA

• Practical considerations to the 
use of non-compete agreements 



Non-Compete Agreements:  NLRB GC Memo 

According to GC Abruzzo in her May 31, 
2023 Memo:  

• “The proffer, maintenance, and 
enforcement” of non-compete agreements 
violates the Act

• With extremely limited exception, any 
agreement that limits future employment 
interferes with Section 7 rights.
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Non-Compete Agreements:  NLRB GC Memo 

• Non-compete agreements prevent 
employees from engaging in Section 7 
activity.

• The only identified exceptions are 
agreements that relate to limiting 
individuals’ managerial or ownership 
interests in a competing business, or 
agreements that restrict independent-
contractor relationships.

• “Special circumstances” may permit a 
narrowly tailored non-compete agreement 
that infringes on employees’ Section 7 
rights, but GC Abruzzo did not elaborate 
as to what these circumstances are.
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Practical Considerations – What Do We Do Now?  
• Abruzzo’s GC Memorandum provides insight into how the Board’s various Regions 

will prosecute non-compete provisions. 

• Business community may challenge the enforceability of the GC Memo, like it has 
with prior controversial GC Memos 

• Uncertain whether Administrative Law Judges and/or the NLRB agree with the GC’s 
stance

• GC Memo applies only to statutory employees, not supervisors; good opportunity to 
review whether your employees are “employees” or “supervisors” under the NLRA 

• Potential impact on other agreements – no-poaching, exclusive employment 
agreements, among others?
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Lawfulness of Handbook Rules And Employer Policies – What Can 
You Do About It? 
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Lawfulness Of Handbook Rules And Policies
• Background: 

- Facially-neutral 
handbook rules and 
employer policies could 
violate NLRA because 
they infringe on the 
employees’ exercise of 
Section 7 rights. 

• Why should you care? 
- Affects union and non-

union employees
- Applies regardless of 

whether an adverse 
employment action is taken

- Most problematic if an 
election petition is pending; 
could result in “bargaining 
order” and certified union 
without an election
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Once Again, The Law Has Shifted In Favor Of 
Employees…

• Old Rule (Boeing): 
Evaluates facially-neutral 
handbook rules based on:
- (i) the nature and extent 

of the potential impact 
on NLRA rights, and 

- (ii) legitimate business 
justifications for the 
promulgated rule. 

NLRB categorized rules 
for ease of application. 

• New Rule (Stericycle): Two-
step test now applies:  
- Step 1: GC must show that a 

challenged workplace has a 
reasonable tendency to chill Section 
7 rights. 

- Step 2: The employer may rebut the 
presumption by establishing that the 
rule advances legitimate and 
substantial business interests that 
cannot be achieved with a more 
narrowly-tailored rule. 

• Case-by-case analysis; no 
categorization
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Which Rules Are Most Problematic Now?

December 6, 2023

• No-recording
• Civility (“be professional”)
• Appearance and conduct
• Social media
• Internal investigations and 

searches
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Practical Considerations – What Do We Do Now? 
• Unions are targeting handbooks for ULPs – particularly when 

filing election petitions in light of Cemex
• Now is the best time to reevaluate handbooks and policies –

before likely wave of union election petitions after December 26
• Be wary about providing handbooks to NLRB in investigations
• Consider impact on collectively-bargained policies
• Conversation with counsel about legitimate business 

justification and whether rules are narrowly-tailored
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New NLRB Joint Employer Rule–What Is It And What Is The Impact On The 
Sports World? 
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Joint-Employer Liability Under The NLRA
• Issue has long been in NLRB’s cross-hairs – specifically, franchise 

agreements 
• This can affect relationships between leagues/teams and with 

arena operators, vendors, and other third-parties
• Joint employers under the NLRA have: 

- Joint and several liability for unfair labor practices (applies to union 
and non-union employees) 

- Potential bargaining or CBA obligations with labor unions
• Potential application of other employment laws 
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Current Joint Employer Rule Under The NLRA 
• An employer may be considered a joint employer under the 

NLRA only if the two employers share or codetermine the 
employee’s essential terms and conditions of employment. 

• This means the entity must possess and exercise direct and 
immediate control over one or more of such terms such that 
the entity meaningfully affects matters relating to the 
employment relationship. 
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New Joint Employer Rule
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New Rule: An entity may be considered a joint employer of another 
employer’s employees:

“if the employers share or codetermine those matters governing 
employees’ essential terms and conditions of employment. To 
‘share or codetermine those matters governing employees’ 
essential terms and conditions of employment’ means for an 
employer to possess the authority to control (whether directly, 
indirectly, or both), or to exercise the power to control 
(whether directly, indirectly, or both), one or more of the 
employees’ essential terms and conditions of employment.”

• The new rule goes into effect on February 26, 2024, which means it 
will only be applied to cases filed after that effective date.  
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Aggressive Legal Challenge To NLRB Rule
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• November 9, 2023:  U.S. Chamber of 
Commerce and coalition of business 
groups filed suit in the Eastern District 
Court of Texas seeking to enjoin the 
rule.
‒ November 13, 2023:  Chamber filed MSJ

• November 6, 2023:  SEIU filed a 
petition with the District of Columbia 
Court of Appeals, requesting the court 
review and enforce the rule. 

• Cases may be consolidated
• NLRB moved date of implementation 

from December 26, 2023 to February 
26, 2024 due to legal challenges



Takeaways from Joint Employer Rule 
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• Monitor legal challenges to rule, but assume it will go into 
effect

• Analyze impact on existing league/association/team and 
other relationships by reviewing by-laws/constitutions and 
any other agreements to determine whether “passive” entity 
exercises “in-direct control”

• Unions may – and have – threatened to invoke the new rule 
to broaden employer liability and collective bargaining 
relationships
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What’s Next On The Horizon… 
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Here’s What We’re Watching…
• Election Rules/Cemex:  

- Federal court interpretation 
- Guidance issued to Regions
- Increased representation petitions end of 2023 and 

early 2024
- Expansion of industries in unions’ cross-hairs heading 

into 2024
• Strike activity:

- Whether pace of strikes continue
- Impact on contract terms

• 2024 election and political impact on these issues 
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Here’s What We’re Watching…
• Number of litigations that are pending, which will be highly 

instructive on many issues: 
- Joint-employer rule implementation  
- Enforceability of non-compete and separation agreements
- Whether college athletes and graduate students are employees under 

the NLRA
• GC Abruzzo may also target the unlawfulness of other 

employment agreements, such as no-poaching, no-solicitation, 
among others
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We’re On Top Of These Developments…
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Questions? 
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40%
Made statements in support of racial equity efforts 

30%
Made external commitments to promote racial equity 
with regard to economic opportunities  

25%
Made commitments to promote internal DEI efforts 

$341 Billion 
To support racial equity efforts 

Since May 2020….
*McKinsey Institute for Black Economic Mobility 
Analysis of Fortune 1000 companies  
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Agenda
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Agenda
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Supreme Court ruling in Students for Fair Admissions v. 
Presidents & Fellows of Harvard College

Potential consequences for private employment

Post-ruling considerations for employers and practitioners
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Supreme Court Ruling in Students for Fair Admissions v. 
Presidents & Fellows of Harvard College
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Supreme Court Considers Affirmative Action in Higher Ed.
• On June 29, 2023, the U.S. Supreme Court held that the race-

conscious admissions programs at Harvard College and UNC 
violated the Equal Protection Clause of the 14th Amendment 

• The Court considered:

• Whether it should overrule Grutter v. Bollinger (2003) by 
holding that colleges and universities cannot consider 
race as an admissions factor, and;

• Whether Harvard and UNC’s affirmative action programs 
violate Title VI of the Civil Rights Act by:

• penalizing Asian American applicants
• engaging in racial balancing
• overemphasizing race over other admissions factors
• “rejecting workable race-neutral alternatives”
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The Court’s Ruling: Majority Opinion
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Roberts, J. (6-3)
• Under the Court’s precedent in Grutter, 

the admission systems used by Harvard 
College and UNC were unlawful because 
they:

• Did not have “sufficiently focused 
and measurable objectives 
warranting the use of race,”

• Used race as a “negative” or a 
“stereotype,” and

• Did not have clear durational 
endpoints
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The Court’s Ruling: Concurrences and Dissents
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• Thomas, J. (concurring)
‒ The 14th Amendment is historically 

“colorblind” and prohibits differential 
treatment based on race

• Gorsuch, J. (concurring)
‒ The universities’ race conscious 

admissions policies violate Title VII. Both 
Title VI and Title VII prohibit 
discrimination “because of race, color, or 
national origin”

• Sotomayor, J. (dissenting)
‒ The 14th Amendment “permits 

consideration of race to achieve its goal”

‒ The law allows for race-based 
admissions in order to achieve the 
compelling interest of a diverse student 
body

• Jackson, J. (dissenting)
‒ Because race has played a role in 

several legal regimes that have 
historically disadvantaged Black people, 
allowing colleges and universities to 
“consider race as one of many 
factors” is necessary

‒ This allows for applicants to be treated 
on an equal basis in light of the 
“historical privileges and disadvantages 
that each was born with”
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Potential Consequences for Private Employment
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Direct Effects on Private Employment
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Distinctions between 
Title VI versus Title VII
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Considerations for Employers and Practitioners
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Considerations for Employers

• Risks exist – whether employers maintain their DEI efforts or 
scale them back

• Balancing legal compliance with respect for organizational 
values

• Review current DEI strategies and public-facing documents

165 Navigating the Future of DEI: Legal and Practical Considerations for Employers December 6, 2023



Auditing Employer DEI Policies and Practices 

Evaluating DEI initiatives – recruitment, hiring, 
training/mentoring, professional development, promotion, 
leadership, etc… 

‒As written
‒As applied
‒As experienced and perceived

• Racial equity audits
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DEI Areas of Focus 
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Promotion and career 
advancement 
opportunities

Accommodations 
programs

Voluntary affirmative 
action plans (AAP)

Diversity recruitment 
and outreach

Diversity or 
representation hiring

Affinity/ employee 
resource groups
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DEI Strategies
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• Recruiting strategies/pipeline building
• Employee mentorship programs
• Internal and external professional development initiatives
• Affinity group training and programming
• Scholarships and fellowships
• Not for profit partnerships and grant making
• Supplier diversity
• Compensation/incentive plan awards
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The information provided in this slide presentation is not intended to be, and shall not be construed to be, either the provision of legal advice or an offer to provide legal services, nor does it necessarily reflect the opinions of the firm, our lawyers or 
our clients. No client-lawyer relationship between you and the firm is or may be created by your access to or use of this presentation or any information contained on them. Rather, the content is intended as a general overview of the subject matter 

covered. Proskauer Rose LLP (Proskauer) is not obligated to provide updates on the information presented herein. Those viewing this presentation are encouraged to seek direct counsel on legal questions. 
© Proskauer Rose LLP. All Rights Reserved.
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