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Student-Athletes in the Post-Alston Age of Name, Image &
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The NIL Era:

Big Time College
Athletes Are
Essentially “Pros”
Now

6 Student-Athletes in the Post-Alston Age of Name, Image & Likeness
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NIL Op-Ed

Column | NIL has its flaws, but it is still an inherently good
system

“Ultimately NIL achieves
its goal of benefiting
college athletes ... this is
the new era of NCAA
sports. An era where the
athletes themselves hold
all the power and that is

ultimately a good thing.” /

TPN File Photo

By Brian Sherry, Staff Writer
JUNE 8, 2022

Proskauer>»
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NIL Op-Ed

OPINION
GUEST ESSAY

College Sports Are a Treasure. Don't
Turn Them Into the Minor Leagues.

March 23, 2023

; By John |. Jenkins and Jack Swarbrick
Father Jenkins is the president of the University of Notre Dame, where Mr. Swarbrick s director
of athletics,

8 Student-Athletes in the Post-Alston Age of Name, Image & Likeness

“[College athletics] faces threats on a number of
fronts:

.. the growing patchwork of .. confusing state laws
regulating [NIL],
... the specter of crippling [NIL] lawsuits,

the profusion of dubious name, image and
likeness deals through which to funnel money to
recruits,

.. Professionalizing teams, treating athletes more as
employees than as students and weakening the vital
connection with the educational mission of their
colleges will rob college athletics of its special
character. Gradually it will be seen as merely a
version of the professional minor leagues.”

December 6, 2023 PrOSkauer >




Audience Poll:
NIL in College

Sports? Long-Overdue, Mostly

Beneficial for Athletes
and College Sports?

19

C

Additional Compensation
to Athletes Was Long-
Overdue, but Current
System Is Not Beneficial
to College Sports or
Lacks Coherent (or
National) Regulation”?
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How We Got Here...
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How We Got Here...
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Historical Context: NCAA Prohibitions on Athlete Compensation

1948: “Sanity Code” passed by the
NCAA

1956: NCAA loosens “Sanity Code”
and allows scholarships to athletes
based on athletic ability. The

scholarships were capped at
"tuition and fees, room and
board, and required course-
related books.*

WATCH BILL RUSSELL DOMINATE THE 1956 TITLE GAME FOR SAN FRANCISCO
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Historical Context: NCAA Prohibitions on Athlete Compensation

Student-Athletes in the Post-Alston Age of Name, Image & Likeness

NCAA delivers postseason football
ban

ESPN.com news services

Jun 10, 2010, 03:00 PM ET

Reggie Bush, Ineligible for 05,

Returns Heisman

% Share full article — m

By Bill Pennington
Sept. 14, 2010

In an unprecedented move, Reggie Bush relinquished his 2005
Heisman Trophy on Tuesday, choosing to give back a singularly
eminent award in American sport before most likely being stripped
of it.

Former USC star Reggie Bush files defamation
suit against NCAA, wants Heisman Trophy
back

@ By Gheri Mossburg, CNN
@ 2 minute read - Published 8:12 PM EDT, Wed August 23, 2023

December 6, 2023 PrOSkauer >




Historical Context: NCAA Prohibitions on Athlete Compensation

Reggie Bush could’ve
made $4 to $6 million
annually with NIL:
Report
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Historical Context: NCAA Prohibitions on Athlete Compensation
* Pre-NIL Era:

“[S]tudent-athletes should not be commercially
exploited. They are students, not professionals.
Exploiting student-athletes for commercial

purposes Is as contrary to the collegiate model
as paying them.”

- Wallace I. Renfro, NCAA VP & Senior advisor to Myles Brand (2009)

Proskauer>»



Historical Context: NCAA Prohibitions on Athlete Compensation

*In 1984, the Supreme Court in Board of Regents held that
the NCAA acted like a “classic cartel” in placing artificial
limits on televised college football, and violated the
Sherman Act

* This decision gave more power, and opened the door to
more TV revenue, to the college conferences

* Interestingly, the Court’'s opinion generally supported the
proposition that the preservation of amateurism is a
legitimate procompetitive purpose for the NCAA to pursue

Proskauer>»



Rise in Value of College Sports Rights

INCREASES IN NCAA BASKETBALL TOURNAMENT TV RIGHTS

......

e [ CBS CBS
NBC CBS CBS CBS CBS CBS CBS TURNER TURNER
1980 9&2 - 1935 - - 1995 . 2003 0 Enomz;“" 3
2YEARS JVEARS RS 1YEARS 14 YEARS BYEARS
SIBSVLLON  SABMLLON 9 MILON _ $166 MiLLON s15uou 51 nwtuou $6 BILLION stosoiion WSBEBIION Power Flve Conferences brought
= $OMLUON wm S5 MILION 532 Mition M $55.3MLLON ;Hféim uon M s2a6.4 wwon W ssasaviuon Ms7714mwon M 511 BiLL . ece .
in more than $3.3 billion in 2022

SEC, Big Ten each top $2 billion in with Big Ten, SEC leading the
athletic department revenue, way

B1G deal: Big Ten lands $7 billion, NFL-

52464 MILLION $545.4 MILLION 57}'1.4 MIL 10N $1 1 BILLION

outpacing Power Five foes |

style TV contracts
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Growth of Coaches Salaries and School/Conference Revenue

SALARY PROGRESSION @:312>
IN COLLEGE FOOTBALL

COACHES EARNING $1 MILLION PLUS: 72
L/ijim
/, PLUS: 36

$5 MILLION
PLUS: 7
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$6 MILLION PLUS: 3

Note: USA TODAY did not conduct a college football coaches salary survey in 2008.
SOURCE USA TODAY Sports research

o

Why college football is king in coaching pay -
even at blue blood basketball schools

USA TODAY Sports found that the public schools in the Power Five conferences will pay their head
coaches an average of $6.2 million this year - which marks a whopping 14.8% increase from 2022.
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The Old Days of Student Athlete “Compensation”

[The new joke is...NIL means “Now it’s legal”]

“A good bag man will
never be famous ...
There are no memorial
scholarships named
after the guy who gave
a running back’s

CHEATING

Meet the bag man: 10 rules for paying college
foothall players

How to buy college football players; in the words of men who deliver the money.

By Steven Godfrey | Apr10, 2014, 10:13am EDT mother $3,000 a month
for four years.”
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The Legal Landscape and Start of
the NIL Era

v o
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The O’Bannon Case Is Filed
O’Bannon v. NCAA, No. 09-3329 (N.D. Cal.)

Former Bruin O'Bannon sues NCAA

Associated Press

21, 2008 07-32 PM ET
|| Share

SAN FRANCISCO -- A former UCLA basketball plaver is suing the NCAA over its use of
former student athletes’' images in DVDs, video games, photographs, apparel and other

material.

In a federal lawsuit filed Tuesday, Ed O'Bannon says the NCAA illegally has athletes sign
away their rights to the commercial use of their images and does not share any of the

proceeds from their use with former athletes,

21 Student-Athletes in the Post-Alston Age of Name, Image & Likeness December 6, 2023
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THE INSIDE STORY OF MY
#. BATTLE AGAINST THE NCAA

ED BANNUN
witn MICHAEL McCANN
FOREWORD BY JEREMY SCHAAP
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The O’Bannon Case

 Ed O'Bannon, learned that a college basketball video game featured an
avatar that resembled him and sported his jersey number

* The thrust of his complaint was that the NCAA illegally restrained trade, in
violation of Section 1 of the Sherman Act, by preventing FBS football and
D1 men's basketball players from receiving compensation for the use of
their names, images, and likenesses

* After a bench trial, applying the Rule of Reason, the district court agreed
with O’'Bannon and entered relief for the plaintiffs

-- O'Bannon v. NCAA (O'Bannon 1), 7 F. Supp. 3d 955 (N.D. Cal. 2014)).

2 Student-Athletes in the Post-Alston Age of Name, Image & Likeness December 6, 2023 PrOS kauer))



The O’Bannon Case

- The district court acknowledged that college athletics' "amateur
tradition” helps maintain their popularity as a product distinct from
professional sports, yet it nevertheless concluded that this pro-
competitive benefit did not justify the NCAA's "sweeping prohibition”
on NIL compensation

* After entering judgment for the plaintiffs, the district court permanently
enjoined the NCAA from prohibiting its member schools from (1)
compensating FBS football and Division | men's basketball players up
to the full cost of attendance at their respective schools, or (2)
paying up to $5,000 per year in deferred compensation for the use of
their NIL

- The NCAA led
e dppeaie
23 Student-Athletes in the Post-Alston Age of Name, Image & Likeness
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The Keller & Hart Cases

* Keller v. Elec. Arts Inc. (In re NCAA Student-Athlete Name & Likeness
Licensing Litig.), 724 F.3d 1268 (9th Cir. 2013)
* Hart v. Elec. Arts, Inc., 717 F.3d 141 (3d Cir. 2013)

* Video game publishers use of digital avatars that
virtually replicated college football players’ identities
was not sufficiently transformative a use to merit
First Amendment protection as a matter of law

B A Avatar Game Image

@ = |« The games replicated, inter alia the players’ face, skin
tone, hair color; jerseys, numbers, biographical
information, and playing style

Proskauer>»
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Time to Pay College Athletes?

e New Hork Times Magazine Syria: Inside the D.C. War l “! What Putin Wants

Let’s Start Paying College Athletes

IT'S TIME
T0 PAY
COLLEGE
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Public Sentiment and Student-Athlete Resentment Prompt Small Reforms

Shabazz Napier Says He Goes to Bed
Starving Because He Can't Afford
Food

JOSEPH ZUCKER 9

All the free gear and coaching lessons in the world can't help you when
you're hungry. Shabazz Napier is one of the biggest stars on a college

basketball team in the national championship game, yet he claims there
have been nights where he's "starving" because he doesn't have money

to buy food.

26 Student-Athletes in the Post-Alston Age of Name, Image & Likeness

l

 isn't a

“He says he's going to
bed hungry at a time
when millions of dollars
are being made off of
him. It's obscene. This
Connecticut
problem. This is an NCAA
problem, and | want to
make sure we're putting
pressure on them to treat
athletes well.”

- Connecticut Rep. Matthew Lesser
commenting, and considering
legislation about allowing U Conn
athletes to unionize.

NCAA Approves Unlimited Meals and
Snacks for Division | Student-
Athletes

TYLER CONWAY W

Mo Division | college athlete should ever go to bed "starving" again.
Following a meeting of its Legislative Council on Tuesday, the
NCAA announced the removal of meal and snack restrictions on Division |

December 6, 2023
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O’Bannon v. NCAA on Appeal
O’Bannon v. NCAA, 802 F.3d 1049 (9th Cir. 2015)

- The Ninth Circuit cited Keller and Hart and rejected
the NCAA's argument that the First Amendment |V Sports.
would preclude any right-of-publicity claim arising ' IIIISII‘aIt,!
out of a sports video game — Return to Glory

* A majority of a Ninth Circuit panel concluded that
the district court's decision, the first of its kind, was
"largely correct"

* The panel unanimously affirmed the lower court’s
injunction insofar as it required the NCAA to permit
athletic scholarships for the full cost of
attendance (COA), but a panel majority reversed
and vacated the injunction’'s requirement that the

NCAA allow deferred NIL payments
27 Student-Athletes in the Post-Alston Age of Name, Image & Likeness December 6, 2023 PrOS kauer>>




O’Bannon v. NCAA on Appeal
O’Bannon v. NCAA, 802 F.3d 1049 (9th Cir. 2015)

* The panel rejected the NCAA's threshold argument
that its amateurism rules, including those governing
compensation, are "valid as a matter of law"
under NCAA v. Board of Regents (1984)

- The panel acknowledged the Supreme Court's
observation, in "dicta," that the NCAA has historically
preserved its product by, inter alia, prohibiting
payments to student-athletes

* But it declined to read that statement as perpetual
blanket approval for the NCAA's compensation rules.
Though conceding that the NCAA's "amateurism
rules are likely to be procompetitive,” the panel
refused to exempt them from antitrust scrutiny

28 Student-Athletes in the Post-Alston Age of Name, Image & Likeness December 6, 2023
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After O’'Bannon

“A major outcome of the lawsuit is
that NCAA member schools are able
to give athletes the full cost of
attendance, something the NCAA
had resisted. That allows
scholarship athletes to receive a
monthly stipend check that can be
for as much as $500.

This is still nhot enough to cover
living expenses and is insignificant
when compared with the NCAA’s
earnings from the men’s Division |
tournament.”

Student-Athletes in the Post-Alston Age of Name, Image & Likeness

The fight that Ed O’Bannon started with

the NCAA isn’t over yet

Division I athletes do get scholarships and supplemental cash, but more could

be done

Yy
. i = L ‘I
26 Mar 1995: UCLA FORWARD ED O"BANNON CELEBRATES BY CUTTING HIS PART OF THE NET

AFTER THE BRUINS 102-96 WIN OVER UCONN IN THE NCAA WEST REGIONAL FINAL AT THE
OAKLAND COLISEUM IN OAKLAND, CALIFORNIA.

g @RhodenRhoden8

December 6, 2023
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California First State to Pass College Athlete NIL Law

California defies NCAA as Gowv.
Gavin Newsom signs into law Fair
Pay to Play Act

£ Dian Murphy, ESPN Staff Writer
1:% s 2019, 10:31 AMET
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California First State to Pass College Athlete NIL Law

» California law created a new h PSR
: What's Next After California Signs
NIL_ rlgh_t under the law for Game Changer Fair Pay to Play Act
California college athletes Into Law?

* Other states soon followed

* Along with the Alston ruling,
eventually compelled NCAA
to approve NIL rules

Proskauer>»



The Alston Case — Lower Court
In re National Collegiate Athletic Association Athletic Grant-In-Aid Cap Antitrust Litig.

NCAA can claim victory after losing

federal antitrust case “The court’s decision recognizes

that college sports should be
played by student-athletes, not
by paid professionals .. The
decision acknowledges that the
popularity of college sports stems
in part from the fact that these
athletes are indeed students, who
must not be paid unlimited cash
sums unrelated to education.” -
NCAA chief legal counsel Donald
Remy

. BRATING 75 ° I SR E MARCH Ess
T - ar
= — - L

e — — .

larch 1, 2013, Ilep'la o Laken wit h r ye len Adlogo ks displayed at mid-court before Albany's practice for 2 second-round game of the NCAA college basketball tournament in Philadelphia.
| jg."la I « against the NCAA in a fedaral an I.lw gioolh.lll and baskethall players should be permitted to receive more compensation fram schools but anly if the benefits are tied to education.
(AP Fhoto/Matt Slocum, File)

BY RALPHD. RUSSOD

*.
Published 12:05 AM EST, March 9, 2019 Share &
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The Alston Case
NCAA v. Alston, 141 S. Ct. 2141 (2021)

* On appeal, the NCAA argued that something more deferential than
the Rule of Reason should apply to its restrictions on student-
athlete compensation because the NCAA's amateurism
restrictions advance the “societally important non-
commercial objective of higher education”

* In a unanimous ruling, the Supreme Court held that this argument
— that the NCAA “should be exempt from the usual operation of
the antitrust laws™ — should be directed to Congress, not a court

* The court’s ruling made clear that favorable precedent that may

have previously shielded the NCAA from antitrust laws surrounding
student athletes had eroded

Proskauer>»



Alston: The Explosive Justice Kavanaugh Concurrence

HOW BRETT KAVANAUGH SET THE WHEELS IN MOTION WITH ONE
CONCURRING OPINION

“I add this concurring opinion to underscore that the NCAA's remaining
compensation rules also raise serious questions under the antitrust laws”

“The NCAA couches its arguments for not paying student athletes in
innocuous labels. But the labels cannot disquise the reality: The NCAA's
business model would be flatly illegal in almost any other industry in
America”

“The bottom line is that the NCAA and its member colleges are suppressing
the pay of student athletes who collectively generate billions of dollars in
revenues for colleges every year. Those enormous sums of money flow to
seemingly everyone except the student athletes”
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NCAA Interim NIL Policy (Effective July 2021)

Media Center | 6/30/2021 4:20:00 PM | Michelle Brutlag Hosick

NCAA adopts interim name, image and likeness
policy

Interim policy goes into effect Thursday

NCAA college athletes will have the opportunity to benefit from their name, image and likeness beginning Thursday. Governance
bodies in all three divisions today adopted a uniform interim policy suspending NCAA name, image and likeness rules for all
incoming and current student-athletes in all sports.

"This is an important day for college athletes since they all are now able to take advantage of name, image and likeness
opportunities,” NCAA President Mark Emmert said. "With the variety of state laws adopted across the country, we will continue to
work with Congress to develop a solution that will provide clarity on a national level. The current environment — both legal and
legislative — prevents us from providing a more permanent sclution and the level of detail student-athletes deserve."

The policy provides the following guidance to college athletes, recruits, their families and member schools:

* |ndividuals can engage in NIL activities that are consistent with the law of the state where the school is located. Colleges and
universities may be a resource for state law questions.

» College athletes who attend a school in a state without an NIL law can engage in this type of activity without violating NCAA
rules related to name, image and likeness.
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The NIL Era Begins

Report: Athletes Pocket $917 Million in
Year One of NIL

$ 1.1 7B YEAR:zPROJECTED MARKET SPEND

STEPHEN THOMPSON = JUL 13, 2022

POWER 5 $595.0M $212.5M $37.0M $58.5M

GROUP OF 5 $83.8M $61.3M $17.6M $4.5M

NCAA DI $46.8M $28.6M $3.9M $10.1M

NCAA DIL, DIII, NAIA, NJCAA $560.0K $563.7K $1.1M $2.5M

TOTAL $726.2M $303.0M $59.4M $76.5M

*Student-athletes in the comesponding subsections are projected to earn the cumulative amount indicated, based on anonymized transactions facilitated or disclosed through
Opendorse between July 1, 2021, and June 5, 2023.

These 10 college athletes are making
over $1 million a year from NIL

Last Updated: Oct. 13, 2023 at 8:26 p.m. ET
First Published: Oct. 13,2023 at 9:18 a.m. ET

By Weston Blasi

The NCAA started allowing college athletes to make money from their name, image and likeness
in 2021, and several students are already making millionaires
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NIL Opportunities: The Conventional Ad

e At —
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lowa Pork Producers NIL Ads Go Viral...
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NIL Opportunities — Local Business
™

-

DR. DANNY STECKLER
STECKLER PEDIATRIC DENTISTRY
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NCAA Interim NIL Policy - FAQs

 The following is prohibited: Everyone
NCAA rules prohibiting pay-for-play and impermissible

_P ay-f 0 I’-p' ay inducements remain in effect.
—NIL compensation contingent upon
enrollment
PAY- LAY
—Compensation with no quid pro quo

—Compensation for athletic participation
or achievement IMP IBLE
IND NTS

—Institutions providing compensation in
exchange for the use of NIL
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NCAA NIL Policy -
May 2022 Clarification on Third Party Involvement

» Guidance reminder: NCAA rules preclude boosters from engaging in recruiting
activities, including recruiting conversations, on behalf of a school

— Boosters may not provide benefits to prospective student athletes (PSAS)
— Existing NCAA prohibitions related to pay-for-play have not changed

— Collectives may not communicate with a PSA, a PSA's family, or others
affiliated with the PSA for a recruiting purpose, or to encourage the PSA's
enroliment at a particular institution

— NIL agreements may not be guaranteed or promised contingent on initial or
continuing enrollment at a particular institution

— NIL agreements must be based on an independent analysis of the value that
each athlete brings to an NIL agreement as opposed to providing
compensation or incentives for enrollment decisions, athletic performance,
achievement or membership on a team
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Q&
The Baosl;er ‘Collectives’ Putting Mnney in the Pockets of

It isn’t pay for play, but the newest phenomenon for shuttling money to athletes in college sports is being us_El:l 1 indirect
recruiting teol



NIL “Arms
Race”

How INIL is tramsformming collegse
SpPpPports

NI has becorme an imntegral pillar but also a loomimng thireat to the sport formally knowmn as

aArmateur college athletics

Byw Dennis Romibony | Oct 130, 2022, 1100 EDT

F X (73 sra=c
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The NIL Era:
The Players

Student Boosters Governing Schools and  NJL Platforms
and : Athletic and Sponsorship
Athletes Bodies
Collectives Departments  Marketplaces

o



The NIL Era — New Opportunities for Boosters

‘There’s no rules. It’s crazy’: New money in
NCAA recruiting leaves elite athletes ripe for
exploitation

“If you make a mistake, it could cost you your whole college career," said one top high school

football player.

—— A Supreme Court ruling last summer kicked off a new era of college sports that promises massive profits for star athletes. High schoolers with
new earning potential find themselves navizating a confusing environment full of big promises and profiteering middlemen. Liza Evsesvs / NEC Hews

45 Student-Athletes in the Post-Alston Age of Name, Image & Likeness December 6, 2023

/'// -

“Boosters are looking around and saying,
‘You told me | couldn’t give an athlete a
bagel and cream cheese, and now | can
give a million dollars? I’ll do 4 [million].”

- Doug Fillis, Accelerate Sports Ventures
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Collectives: Big Budgets for Some Division 1 Programs

WHAT IS A COMPETITIVE COLLECTIVE BUDGET?

Collectives come in all shapes and sizes — and each organization has its own goals, priorities, and limitations. The bell
curves shown below illustrate where the budgets of each subdivision’s collectives operate, with room for outliers.

/Il opendorse’

NATIONAL AVERAGE

11.2%

GROWTH IN COLLECTIVE BUDGETS
FROM YEAR 2 TO YEAR 3

POWERS

GROUP OF 5

$100K  “500K $750K 100 $2.5M $5.0M $10.0M $25.0M

*NIL collectives budget data is based on a blend of dollars committed for the 2023-24 academic year and anonymized transactions by Opendorse partner and non-Opendorse
partner collectives facilitated or disclosed through Opendorse between July 1, 2021, and June 5, 2023.

According to Opendorse, collectives delivered 75% of
NIL compensation to athletes.
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Big Budgets: The New Reality of the Power 5 Conferences

Nebraska's Matt Rhule: "Good QB*°
Costs S1-2M in NIL Deals in Transfer
Portal

DORIC 5AM

"WEMBER 290, 2023 -
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The NIL Era: Where Is the Money Going? And for What?

Power 5 NIL Transactions | Non-Power 5 NIL Transactior 3 34.0%  Posting Content 3 67.6% Posting Content
- R -
il l:_- 178%  Other Activities N 252%  OtherActviie
Top-5 Sports Top-5 Sports : F .
Reported Transaction Reported Transaction g o i D 17%  Licensing Rights
Transactions Value Transactions Value
g 151% Autographs g 15%  Signing Something
1 @ 1 @ @ | v <
M 97%  Creating Content = 14% Creating Content
Football Football MBE BB z =| E
2 ﬁ% 2 % 2 ﬂ 2 ﬂ % 48%  Appearances m 14%  Appearing Somewhere
:'E "; % %" ol E—; 16%  Doing Interviews 05%  Doing Interviews
. W Gymnastics S ;:nm J AP 5 Z  04%  Providing Instruction 0.3%  Providing Instruction
. 03%  Selling Product :
. & . 7 : ® ’ @® ing Products 02%  Seling Products
Swim | Dive Basabal **"9?“' e 02%  Testing Products 01%  Testing Products
0 ? o @ 5 e 5 w\r%uu 0.1% Chattingwim Someone Data from Opendorse

01%  Supporting Causes

Data from INFLCR/Teamworks

Data from Opendorse
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NIL Opportunities, Both Big Deals and Small

The Smaller, Everyday Deals for

Deion Sanders’ Son Shedeur Uses NIL Coin Colloe Athlotes Under New
to Buy $200K Maybach | WATCH Bilen

Although players with six-figure deals have attracted most of the
public attention, thousands of athletes are pulling in just enough
for books or date nights under name, image and likeness

e agreements.

By Cherie Saunders July 23, 2023

Dreaion Sanders and s Son Shedewr Tilm wideo fn the fatter’s new Maybach bought vty NIL
earrmings (Twitter screenshot)

*Deion Sanders recently filmed a video of himself riding shotgun on a joy ride in his
son Shadeur’'s new Mercedes Maybach sedan. which has a starting price of
S200.000.
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NCAA NIL Policy -
October 2022 Clarification on School Involvement

* Schools generally can provide education to current student-
athletes (SA), including on topics like taxes and social media

» Schools can inform SA about potential NIL opportunities and
can work with a collective to administer a "marketplace” that
matches SA with those opportunities

* Schools cannot, however, engage in negotiations on behalf of
an NIL entity or a SA to secure specific NIL opportunities

* Schools also can request donors provide funds to collectives
and other NIL entities, provided the schools do not request that
those funds be directed to a specific sport or SA
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INSTITUTIONAL EDUCATION AND MONITORING

Permissible under Interim Policv/NCAA rules

Educational sessions for SAs: Financial literacy, taxes, entrepreneurship, social media, etc.

Educational sessions for NIL entity (e.g., Collectives).
Educational sessions for boosters.

Educational sessions for PSAs.

Required reporting of NIL activity by SAs.

*No impermissible activities identified at this time; additional circumstances to be considered, as appropriate.

INSTITUTIONAL SUPPORT FOR STUDENT-ATHLETE NIL ACTIVITY

Permissible under Interim Policv/INCAA Rules

Impermissible under Interim Policy/INCAA Rules

Engage NIL entity to inform 5As of NIL opportunities.

Engage NIL entity to administer a marketplace that matches SAs
with NIL opportunities without involvemenrt of instituton.

Provide information to SAs about opportunities that instdmtion has
become aware of (transmit information without further
involvement).

Provide SA contact information and other directory information to
NIL entity (e.g., Collectives and others seeking to engage 5As).
Provide stock, stored photo/video/graphics to a SA or NIL entity.
Introduce SA to representatives of NIL entity.

Arrange space for NIL entity and SA to meet on campiis or in
institution’s facilities.

Promote SA’s NIL actvity, provided there is no value or cost to the
institution (e.g., retweeting or liking a social media post).
Promote SA's NIL actvity on paid platform provided SA or MIL
entity is payving going rate for advertisement (e.g., NIL entity pays
for advertisement on video board).

Purchase items related to a 5A’s NIL deal that are de minimis in
value and for the same rate available for the general public.

Communicate with NIL entity regarding specific SA
request/demand for compensation (e.g., SA needs X dollars
in NIL money) or encouragement for NIL entity to fulfill SA's
request.

Proactively assist in the dewvelopment/creation, execution or
implementation of a SA's NIL activity (e.g., develop product,
develop promotional materials, ensure SA performance of
contractual NIL activities) unless the same benefit is
generally available to the institution’s students.

Provide services (other than education) to support NIL
activity (e.g., graphics designer, tax preparation, contract
review, etc.) unless the same benefit is generally available to
the institution’s students.

Provide access to equipment to support NIL activity (e.g.,
cameras, graphics software, computers, etc.) unless the same
benefit is generally available to the institution’s students.
Allow SA to promote their NIL activity while on call for
required athletically related activities (e.g., practice, pre- and
postgame activities, celebrations on the court, press
conferences).

Student-Athletes in the Post-Alston Age of Name, Image & Likeness

December 6, 2023
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NCAA (June 27, 2023) NIL Q&A

Question No. 1: It is clear that institutions may not compensate a student-athlete for use of NIL.
Is it permmissible for an entity closely associated with an institution to

compensate student-athletes for use of their NIL?

Answer: No. Institutions may not use NIL transactions to compensate student-athletes
for athletics participation or achievement or as an improper inducement. Any

entity that is so closely aligned with _an_institution that it is viewed as an

extension of the university is subject to the same NIL scrutiny as the institution

Proskauer>»
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NCAA (June 27, 2023) NIL Q&A

Question No. 6:  Some current and proposed state laws appear to now prohibit the NCAA from
enforcing its rules. What is the NCAA's position on its approach when an

institution in one of those states violates NCAA legislation?

Answer: NCAA rules are adopted by member schools. It is not fair to those schools who
follow the rules to not enforce rules against those who choose not to do so.

lication of a icular rule should work throu
the NCAA governance process 1o change the rule. Unless and untl the
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NIL Q&A Conflicts with NCAA Interim Policy?

NAME | IMAGE | LIKENESS

Interim NIL Policy

« For institutions in states with NIL laws or executive actions with the
force of law in effect, if an individual or member institution elects to
engage in an NIL activity that is protected by law or executive order, the
individual’s eligibility for and/or the membership institution’s full participation
in NCAA athletics will not be impacted by application of NCAA Bylaws unless
the state law is invalidated or rendered unenforceable by operation of law.
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NCAA Warning to Schools

NCAA Releases NIL Memo., Warns

Schools That Rules Supercede State
Laws

MADISON WILLIAMS - JUN 27, 2023

The NCAA appears set to crack down on NIL violations for schools across the
country after NCAA executive vice president of regulatory affairs Stan Wilcox sent
a memo to schools on Tuesday stating that any school that violates NCAA rules,
despite what 1ts state laws allow, could be punmished.
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- Current NIL Legislation
- No Current NIL Legislation




State Law Conflicts with NCAA NIL Policies

- Some state laws expressly prohibit the NCAA from bringing
enforcement actions against schools that engage in any NIL activity

protected by the state law even if such activity is prohibited under
NCAA regulations

—NY Educ. Law § 6438-c: “[T]he NCAA shall not and shall not
authorize its member institutions to ... (ii) entertain a
complaint, open an investigation, or take any other adverse
action against a college for engaging in any activity protected

in this section or for involvement in a student-athlete's name,
image, or likeness ..
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Conflicts with State Laws —
June 2023 NCAA Memo

NCAA Says Schools Must Adhere to
NIL Rules Regardless of Conflict with
State Laws

ERIN WALSH
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K‘I’he Association has beﬁ

clear and maintains that
schools must adhere to NCAA
legislation (or policy) when it
conflicts with permissive
state laws. In other words, if

a state law permits certain
institutional action and NCAA
legislation prohibits the same
action, institutions must

follow NCAA legislation.” /

Proskauer>»




Push For a National NIL Law

LLLLLLLL “ [
Proclaiming a grave threat to college sports, Charlie | We Want tO p al'tllel' Wlth
Balker takes push for national NIL policy to | .

2o IS Congress to curtail NIL

inducements, prevent
collectives from tampering
with students and to prohibit
bad actors from trying to serve
as agents.”
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Select NIL Federal Bills

Booker, Blumenthal, Moran Announce Bipartisan L . N
) . . . Sen, Cruz Releases Discussion Draft of Bill to Codify NIL Rights For
Discussion Draft of Legislation to Protect College |  pyietes provide Legal Certainty for College Athletics
Athletes’ Health, Education, & Economic Rights
August 2, 2023

Legislation would establish national name, image, & likeness - o
. ] L. . L Draft legislation draws support from hey stakeholdlers at the NCAA, conferences, and universities
standards, provide medical care to injured athletes, & prioritize

students’ educational opportunities & wellbeing.

JULY 20, 2023
T

£SS NAME, IMAGE

JULY 25,2023

ADDR
MANCHIN TUBERVILLE INTRODUL':Fé LEGISLATIONTO
AND LIKENESS IN COLLEGE SPORT

== Murphy, Trahan Reintroduce Legislation to
Codify College Athletes' Unrestricted Right to

their Name, Image, Likeness

July 26,2023

Rep. Carey Introduces Student
Athlete Level Playing Field Act

May 24, 2023 Press Release
Bipartisan Legislation to create one federal standard

for Name, Image, Likeness (NIL) in college sports
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Post-Alston Litigation against the NCAA
Student-Athletes As Employees? Back Payments? Revenue Sharing?

- Johnson v. NCAA, 556 F. Supp. 3d 491 (E.D. Pa. 2021) (arguing that
amateurism defense was abrogated by the Supreme Court’'s decision in
Alston and athletes should be deemed employees and paid accordingly

for their time, under the FLSA; court denied motion to dismiss), on appeal,
No. 22-1223 (3d. Cir) (oral arguments in Feb. 2023)

* Fontenot v. NCAA, No. 23-03076 (D. Colo. Filed Nov. 20, 2023) (putative
antitrust class action brought by student athletes seeking a share of TV
revenue “‘commensurate with the true value of their labor”; claims the
NCAA's rules and Conferences’ refusal to share such revenue is a
“horizontal agreement” to “suppress prices”)
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Post-Alston Litigation against the NCAA
Back Payments? Revenue Sharing?

* In re College Athlete NIL Litig., No. 20-
03919 (N.D. Cal. Sept. 23, 2023)

— Certifying injunctive classes of athletes m
that played football, and M/W basketball NCAA Faces Billions In Damages As Judge Forges NIL
and other sports; antitrust suit seeks relief Class
to recapture lost NIL opportunities and
bar NCAA and certain conferences rules
that only allow third parties to pay NIL g et s e g oy ol g cefed
compensation to athletes, but bars schools classes that could put college athletics' governing body on the hook for billions of dollars in damages.
and NCAA from paying student-athletes
directly or entering into revenue sharing
with conferences or schools.

By Alex Lawsan
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Post-Alston Litigation against the NCAA
Back Payments? Revenue Sharing?

NCAA, Power 5 Conterences Challenge | “penia
Latest Ruling in House NIL Case would be the death knell

litigation,” the
NOVENBERZ 202310630 AM Y AMANDA CHRISTOVICH petition ominously warns 4

of this petition

N

of this

+ TheNCAA and Power 5 conferences are appealing a decision inan NIL case that puts them onthe

hook for §4 billion in damages.

v Thefiling is an attempt to preserve amateurism and avoid ethal financial consequences.
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Compliance Issues
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NCAA Policy: Burden of Proof — Change in Bylaws

- Bylaw 19.7.3: “In cases involving name, image and likeness offers,
agreements and/or activities in which related communications and conduct are
subject to NCAA regulation, the infractions process shall presume a violation
occurred if circumstantial information suggests that one or more parties
engaged in impermissible conduct. The enforcement staff may make a formal
allegation based on the presumption. The hearing panel shall conclude a
violation occurred unless the Institution or involved individual clearly
demonstrates with credible and sufficient information that ali
communications and conduct surrounding the name, image and likeness
activity complied with NCAA legislation.”

« Change went into effect January 1, 2023.
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NCAA First (And, to Date, Only) NIL Enforcement

- Feb. 2023: Univ. Miami women’s basketball
coach Katie Meier re: booster involvement in NcaA
recruiting of Cavinder twins from the transfer

Port INFRACTIONS

* NCAA: “The head coach's involvement in
arranging contact between the prospects T —— e e el
and a booster violated NCAA recruiting sb N E U el ol U N Y el
rules. Boosters are not authorized recruiters oo
and cannot have in-p erson Off-CampUS Recruiting violations occurred in Miami (Florida) women’s

. ? basketball program
contact with prospects, and when the
p ros pe cts v i S ited th e b ooste r's h o m e , it Head coach facilitated improper recruiting conversations between recruits and a booster
violated recruiting rules”

* Well-known booster was not disassociated from
the basketball program
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Postscript: Cavinder Twins

e
b

h HURRICANES WOMEN'S BASKETBALL e Bz = -

Cavinder Twins, Stars On

TikTok And Basketball Court,

Are Nearing $2 Million In NIL
Deals, With More Ahead

- i Y
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OPINION

NIL Era — Biggest Loophole Are Inducements
College Sports Are a Treasure. Don't

Turn Them Into the Minor Leagues.

—
—_—
—
—

‘ .
v
. on “h
L Y
| ) Y ao. .‘ r £

attend a particular school

 Principal prohibition: No pay-for-play and
Improper inducements tied to choosing to

By John 1. Jenking and Jack Swarhrick

of atfleics,

Father Jenkins s the resident ofthe University of Notre Dame, where Mr. Swerbrickis director
68

“To avoid the N.C.A.A. prohibition against directly
paying athletic recruits, many schools funnel money

to recruits under the guise of a supposed third-party
licensing deal — regardless of whether a player’s

Student-Athletes in the Post-Alston Age of Name, Image & Likeness

name, image and likeness have any market value
whatsoever. We must establish and enforce
for-play.”

regulations that allow legitimate transactions while

Director of Athletics)

December 6, 2023

barring those that are recruiting enticements or pay-

- By John I. Jenkins (Notre Dame President) and Jack Swarbrick (Notre Dame
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Compliance - Collectives

 Rule #1: Avoid “Pay-to-Play”’ or other Recruiting Inducements

— It is not advisable to promote a collective’s activities as related to recruitment

Sun Angel Collective (Arizona State): Stating to a news outlet

that one of its goals for its donor money in August 2022 was for
“attracting top talent’

Classic City Collective (Univ_of Georgia): “Classic City
Collective aims to be the nation’s foremost supporter-funded
NIL facilitation platform to position Georgia Athletics and
athletes from all 21 sports for sustained success”
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Compliance — Collectives

Name, Image., and Likeness., and the
Future of College Sporis

JUDICIARY

&)

Testimony: Tony Petitti, Big Ten Commissioner

* “One of the biggest challenges facing institutions and athletic departments today is the
ability to identify frue NIL deals from “pay-for-play” or inducement schemes, particularly
with the precipitous rise of collectives.”

* “As collectives become more influential, we are concerned that operational control of

college athletics is shifting away from institutions to collectives. |[...] However, we do not
support such activity when it is tied to a “pay-for-play" scheme disguised as NIL.”
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Compliance - Collectives

Name, Image, and Likeness, and the
Future of College Sports

JUDICITARY

AN Date: Tuesday, October 17th, 2023
(\ D_) Time: 10:00am
Location: Hart Senate Office Building Room 216

Presiding: Senator Blumenthal

Testimony: Walker Jones, Executive Director, The Grove Collective
* “... the overwhelming majority of commerce with name, image and likeness (NIL) is positive.”

* “We do not want to participate in the recruiting process and desire to only work with athletes once they
have decided to attend school. I want to be clear that we have NO interest in being part of the active
recruiting process.”

* “We are not shadow organizations run by out-of-control boosters and donors. Most collectives operate

as full-time businesses with infrastructure, staff, and transparency with our universities and
constituents.”
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Compliance — Student Athletes

STLIIJENI ATHLETE

STUDENT ATHLETE NIL'S MISSION:

LEADING COLLEGE SPORTS INNOVATION: REDEFINING THE FAN EXPERIENCE

At Student Athlete NIL (SANIL), our mission is to ensure college athletic programs are able to achieve long-term success by
providing unique and sustainable NIL opportunities to its student-athletes in partnership with fans and brands.
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Compliance — Student-Athletes

Many student-athletes have little to no experience
with the legal and financial issues behind a NIL deal

Some state laws (e.g., Florida) require schools to
provide financial literacy workshops

*Some state laws require athletes to disclose NIL
deals to their school (and also that such contracts
cannot conflict with the schools’ existing contracts or
policies)
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Don’t Forget to Pay Your Taxes!

College Athletes Who Cashed In Have a Painful New

Homework Assignment: Their Taxes

ith their newfound ability to profit from endorsement deals, college athletes are on the hook to file taxes on

their earnings

Student-Athletes in the Post-Alston Age of Name, Image & Likeness

December 6, 2023
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Compliance - Intellectual Property Issues

- Some state NIL laws prohibit the student
athlete from using school IP and logos
without permission or enter into deals that
may conflict with university contracts

« Students and marketers can ask permission,
or a university and students might sign group
licensing deals that allows certain uses of
university trademark in NIL deals

— Often marketers want to feature the athlete in their
official school uniform

« What about ads that use generic uniforms
matching the school’s known color scheme?
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Compliance - Title IX

* Title IX: Title IX provides that "[n]o person in the United States shall, on the basis
of sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity receiving
Federal financial assistance." 20 U.S.C. § 1681(a)

* Issue: If, at some point, schools and athletic departments become intimately
involved in NIL negotiations or arranging NIL opportunities, could such
involvement lead to a potential Title IX violation if such involvement is not
administered consistently with respect to female athletes?

- Inequality of NIL deals: New York Times reports: “At top schools, the average

men’s basketball player with a collective contract is paid $37,000, and the
average women'’s player $9,000, according to Opendorse.”
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Compliance - Title IX

THE DRAKE GROUP /

Advancing Positive Legislative Change /
In College Athletics [

January 10, 2023

“We do not write to suggest that

Ambassador Susan E. Rice Dr. Miguel Cardona

Director, Domestic Policy Council Secretary of Education Office for Civil Rights OC R t th = fI f h t
1600 Pennsylvania Ave NW 400 Maryland Avenue, SW s e m Is OW o cas o
Washington, DC 20500 Washington, DC 20202

ocxpertgon college athletes, but rather to alert
Catherine Lhamon, J.D. Suzanne B. Goldberg, J.D. OC R that th is cas h is ’ With the

Assistant Secretary for Civil Rights Deputy Assistant Secretary for Strategic

300 Marand Avene, W blessing and/or cooperation of the

Washington, D.C. 20202 - 1100 Office for Civil Rights

Catherine.lhamon@ed.gov U.S. Department of Education 1 000+ unive rsities in the NCAA,

400 Maryland Avenue, SW

Washington, DC 20202 - 1100 flowing predominantly to men.”

Suzanne.goldberg@ed.cov

FROM: Andrew Zimbalist, Ph.D.
President, The Drake Group
65 Ward Avenue
Northampton, MA 01069 =
(413) 320-1810 .

RE: REQUEST FOR ISSUANCE OF TITLE IX ATHLETICS GUIDANCE APPLYING EXISTING
OBLIGATIONS IN THE NEW COMMERCIALIZED ARENA OF INTERCOLLEGIATE \
ATHLETICS INCLUDING REITERATION OF GUIDANCE RELATING TO PROMOTION, \
PUBLICITY, FINANCIAL AID AND RECRUITING INEQUITIES

College athletics are in a gigantic state of disruption, with athletes receiving substantial

compensation that was unavailable a year or two ago. This disruption has been caused by state
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Compliance - Title IX

@
spo.‘tlco = Menu  READ NEXT: Adidas' X/Twitter Calls Kevin... Q Account W

HOME / LEAGUES / COLLEGESPORTS

OREGON TITLE IX LAWSUIT PUTS NIL
COLLECTIVES IN CROSSHAIRS

‘f”/” BY DANIELLIBIT [+ December 1, 2023 1:00pm f . [ P +
=]
Y 4
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NIL-Related Litigation

m& u
| . -‘
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NIL Litigation

Gervon Dexter sues to nullify NIL deal at Florida

The Bears’rookie defensive tackle owes Big League Advance Fund 15% of his pre-tax NFL earnings in exchange for $436,485 he

received from the company last year. But the lawsuit argues the contract he signed violated Florida’s NIL Statute.

By Mark Potash | Sept2, 2023, 4:03pm EST

L f &= [ZjSHARE
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“The duration of a contract Q
representation of an
intercollegiate  athlete or
compensation for the use of
an intercollegiate athlete’s
name, image or likeness may
not extend beyond her or his
participation in an athletic
program at a postsecondary
educational institution.” /
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NIL Litigation

Dexter v. Big League Advance Fund Il LLP, No. 23-00228 (N.D. Fla. Notice of Voluntary
Dismissal Nov. 14, 2023)

* BLA: “Now that Mr. Dexter beat the odds and made it to the NFL, however, he
no longer wants to pay the BLA Fund any portion of his salary and seeks to
disavow his agreement with the BLA Fund.”

 BLA: “[Tlhe agreement Mr. Dexter is trying to get out of contains a
mandatory arbitration provision requiring that all claims relating the
agreement and his relationship with the BLA Fund be resolved in arbitration.”

— The arbitration provision stated that: “All claims arising out of or relating to
th[e] Agreement (including their formation, performance, and breach), the
Parties’ relationship with each other shall be finally settled by binding
arbitration.”

* Oct. — Nov. 2023: Defendant moves to compel arbitration; Dexter drops suit
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Electronic Arts, NCAA Football
Game Published from 1993-2013
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Electronic Arts, NCAA Football
Some Backstory

« Consolidated action of former and
current college athletes sued video
game maker Electronic Arts, the
NCAA, and the Collegiate Licensing
Company (CLC) for right of publicity,
among other claims

* July 2013: Ninth Circuit affirmed
denial of dismissal, holding that
defendants had no First Amendment
dlefense against the right of publicity
claims

« Sept. 2013: Suit is settled

- EA Sports eventually places the
college football videogame series on
hiatus over uncertainties over NIL
licensing at the time

Student-Athletes in the Post-Alston Age of Name, Image & Likeness
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E.A. Sports and Collegiate Licensing
to Pay $40 Million to Compensate
Athletes

% Share full article

o0 Qe

By Steve Eder
Sept. 27, 2013

E.A. Sports and Collegiate Licensing Company are set to pay $40
million to settle their roles in a high-profile lawsuit seeking
compensation for college athletes.

The parties in the case notified the United States District Court in
Northern California on Thursday that they had come to an
agreement, but the terms were not disclosed and needed the
approval of the judge.
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College Football Videogame Is Coming Back

Feb. 2021:. EA Sports announced
that it would be releasing a new
college football game—titled EA
Sports College Football—and that
it would license schools’ IP for use
in the game through the Collegiate
Licensing Company (“CLC"), the
schools’ exclusive licensing agent

June 2021: Post-Alston, EA
announced that it would explore
the possibility of licensing NIL for
use in the game

Student-Athletes in the Post-Alston Age of Name, Image & Likeness

Electronic Arts & CLC to Bring Back College Football Video Games

FEBRUARY 2, 2021

EA SPORTS Begins Development of Exclusive New College Football Console Experience

REDWOOD CITY, Calif, & ATLANTA--(BUSINESS WIRE)-- Today, Electronic Arts Inc. (NASDAQ: EA), a worldwide leader in interactive entertainment and sports gaming, and
CLC, the nation's leading collegiate trademark licensing company, announced the expected return of college football to EA SPORTS™. The partnership allows for EA SPORTS
to be the exclusive developer of simulation college football video game experiences, Development of EA SPORTS College Footballis just underway, with launch timing still to
come as the project progresses in the years ahead.

=575 College Football "
.- 7~ _is coming backs<st

* « #5N COLLEGE
FOOTBALL
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The Brandr Group, LLC v. Electronic Arts Inc., No. 23-02994 (N.D. Cal.

Amended Complaint Filed Aug. 15, 2023)

UNG AND THE BRANDR LAUNCH GROUP LICENSING PROGRAM FOR CURRENT STUDENT-
ATHLETES

Seton Hall Partners with The Brandr Group on
NIL Group Licensing
12/20/20: | Baseball, General, Men's Basketball, Men's

85 Student-Athletes in the Post-Alston Age of Name, Image & Likeness
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“EA’s motivation...is \
clear: to cut TBG out of
negotiations for the use

of student-athletes’

names, images, and
likenesses (“NIL”) in its

EA Sports College

Football videogame” J
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The Brandr Group, LLC v. Electronic Arts Inc., No. 23-02994 (N.D. Cal. Order
Denying Application for TRO June 30, 2023)

- June 2023: Court denied plaintiff's request for a TRO to enjoin EA from
soliciting plaintiff's clients for the videogame or otherwise interfering with
plaintiff's contractual rights under its group licensing agreements

— Brandr failed to show irreparable harm that wouldn’t be compensable by money or any
evidence that the value of students’ NIL would be diminished by their use in the EA game

— In addition, the Court found Brandr had not established it actually had an exclusive right to
either the schools’ IP or the students’ NIL noting that the sample agreement submitted by
Brandr was express that it “does not restrict or prevent any of [a student’s] existing
or future, individual NIL agreements”

— At most, plaintiff identified a loss of the lucrative opportunity to be involved in the student’s
NIL licensing and the schools’ IP licensing for the EA videogame
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NIL Litigation

The Brandr Group, LLC v. Electronic Arts Inc., No. 23-02994 (N.D. Cal. Motion to
Dismiss Filed Aug. 22, 2023)

EA Sports: “Brandr’'s allegations of broad exclusivity contradict the plain
language of the contracts Brandr attached to its Complaint”

— Student-athletes at all times retain the right to license their NIL individually

— At most, schools agree only to work with Brandr to “develop, implement or
manage” a group licensing program that bundles the rights of multiple
student-athletes with the schools’ IP

Put another way, Brandr could be involved in negotiations only when a
school seeks to create a group licensing program that bundles the NIL
of a group of student-athletes together with a school’s IP into a single
license. But as the Complaint concedes, EA has no intent of pursuing a

group licensing program
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NIL Litigation
The Brandr Group, LLC v. Electronic Arts Inc.

The Brandr Group withdraws lawsuit EA Sports: “We've been clear from the beginning that

against EA Spor.ts, paves way for this suit had no merit. Our focus continues to be on

summer 2024 Vldeo—ganle release directly licensing individual college athlete name
— and likeness rights through an opt-in program that

will give college athletes the choice if they want to be

in our game. [We] look forward to delivering EA
SPORTS College Football in Summer 2024.”

Brandr: “While Brandr remains confident in its position
in the litigation and the enforceability of group licensing
rights, Brandr has decided that it is in its best
interest, and the best interest of its student-
athletes, to stand down and monitor the progress
of NCAA Football before determining whether

By Chris Vannini v 50, 2025 Qe [ further legal action is needed to protect its clients."
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Final Thoughts

“ “
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The NIL Era: Pluses and Minuses

More economic freedom for student
athletes, including those athletes that
come from more modest
backgrounds

More opportunities for student
athletes of all types to build their
brands and learn business acumen

Brings some formerly underground
payments to athletes to light under
state laws and NCAA regulations

More abilities for students to connect
with non-profits or advocate for
causes

May incentivize certain athletes to
remain in college, given the financial
benefits

FrosKauer )
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Looking Ahead:
The Push-Pull of Amateurism vs. Compensation in College Sports

Is the current NIL system, loosely regulated by the NCAA and states,
sustainable?

« Will ongoing lawsuits against the NCAA push further changes or remove more NCAA
restrictions?

« Will Congress step in to provide a national college NIL standard?

« Will conferences share media revenue with student-athletes? Will the outcome of
litigation compel this change? If so, how would the negotiation of media distribution
rights be affected?

« Will athletes be deemed “employees” and form players’ unions akin to professional
sports? Will such unions negotiate with conferences? Will athletes be part of
collective bargaining with the NCAA to shape policies to create a more competitive
environment?
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The Next Frontier? Revenue Sharing

IV | MICHIGAN MEDICINE M € ' MICHIGAN MEDICINE

| O
MICHATHLETICS M ‘ & @UMICHATHLETIC

DM | MICHIGAY ™ CRIEN Ml
s~

£GOBLUE.COM IGOBLUE.COM
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COLLEGES

NCAA proposing new college athletics subdivision
with direct athlete compensation

. ] 7 ] ) .

12.5.2023 (w)(in)(&)(

NCAA President Charlie Baker is planning to introduce this week "a proposal to create a new subdivision
within Division | that grants certain schools more autonomy around policy-making and permits them to
compensate athletes in a new and profound way," according to Ross Dellenger of YAHOO SPORTS. In a
letter sent to Division | members, Baker outlines a "groundbreaking and radical change" to the NCAA
Division | athletics model, describing it as a "new forward-looking framework." According to Baker's
proposal, schools that choose to be part of the new subdivision -- they can opt in or out - are "required to
meet a strict minimum standard rooted in athlete investment." Members of the ne
permitted to strike" NIL deals with their own athletes
structure." However, the most impactful benefit of this new model is "a fra
directly compensate athletes through a trust fund." Schools within the new subdivision wi
distribute to athletes thousands of dollars in additional educationally related funds without limitation." There
is "no cap" on the amount of funds that a program can provide an athlete. Dellenger notes Baker's proposal
is "perhaps the single-most revolutionary concept introduced by a sitting NCAA leader in college athletics

history" (YAHOO SPORTS, 12/5).

HOW IT WILL WORK: CBS Sports' Shehan Jeyarajah notes membership in the new FBS subdivision "would
require an investment of at least $30,000 per year" into an educational trust fund "for at least half of its total
number athletes." That would "guarantee half the schools' athletes $120,000 over four years of

competition." Money distributed by the university would also "be subject to Title IX requirements," meaning

half tha allnratad manav wnnld he rannired tn nn tn famala athlatac In additinn tn rcamnaneatinn dalivarad
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Breaking News: A New College Athletics Subdivision

“The growing financial gap between
the highest-resourced colleges and
universities and other schools in
Division 1 has created a series of
challenges. The challenges are
competitive as well as financial and
are complicated further by the
intersection of [NIL] opportunities for
student-athletes and the arrival of the
Transfer Portal.”
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Breaking News: A New College Athletics Subdivision

NCAA proposing new college

athletics subdivision rooted in

direct athlete compensation @'h e proposal] kick-starts a long-

(@) St L B overdue conversation among the
NCAA proposes new subdivision to allow schools to pay athletes | College Football Enq... m e m be rs h i p th at foc u ses o n th e
Yahoo Sporis’ Dan Wetzel and Ross Dellenger, and Spo_rts llustrated’s Pat Forde hop on the C___ d iff e r e n c e s th at eXi st b etw e e n

it schools, conferences and divisions
and how to create more permissive
and flexible rules across the NCAA
that put student-athletes first.
Colleges and universities need to be

more flexible, and the NCAA needs

to be more flexible too.” /
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" DAN WETZEL PAT FORDE ROSS DELLENGER

COLLEGE NCAA MAY CREATE NEW SUBDIVISION

Of the many recent changes in college athletics, the most transformative —

and revolutionary — may be on the way.
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Labor Law Update and the Revitalized Organizing Landscape
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Agenda

- Labor Union Resurgence: Who, What, Where, When, Why, and How...And
Why You Should Care!

- NLRB Has Made It Far Easier For Unions To Organize Your Workplace — What
Can You Do About It?

» Severance Agreements In A Post-McLaren Macomb World — Should You
Adapt? How?

» Lawfulness of Non-Compete Agreements — Next in the NLRB’s Sights

- Lawfulness of Handbook Rules And Employer Policies — What Should You
Do?

* New NLRB Joint Employer Rule-What Is It And What Is The Impact?
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Labor Union Resurgence And Recent Strike Activity

In The News

.~ charina Stilt

A Summer of Strikes

Work stoppages in the United States this year are approaching

T) Deadiine S CEO < ctart Talks T

: e ecting
A The ng, _— " EXp

heights rarely seen in recent decades.

f the Writers Strike

Biden Tr
»Itump, 5 :
hd What's at Stake in the U.A
AW Strike

wm NPR

Actors union SAG-AFTRA heads into negotiations with Hollywood studios

« v AANE AV
I IndieWire

el E‘ma\” WGA Vows ‘Solidarity Forever with SAG-AFTRA as Talks
Y sit Begin Again
aw o

Days idle due to worker stoppages in the U.S.
Cumulative days idle for the month work stoppages ended

ETAREUCK‘S @
STOP UNION
’&J BUSTING!

“Successful” strikes typically beget future strikes... 2020 /

Source: CNBC analysis of data from the
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Many Issues Have Led To This Moment

Pro-Union/Employee President Younger Workforce

and NLRB More Receptive to
Unions

COVID, Return to Office, Social
Justice/DEIl Issues, Al

Inflation, Economic Uncertainty Ease of Union Organizing
and Low Unemployment through Social Media
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Unionization And Union Elections On The Rise

NLRB Representation Elections

e * Prior to 2022, unionization
had been on a steady
decline for decades

* Now?
— Union elections up by 3%
Unions won more elections in 202 than they have in - after a historic.; increase of
53% the previous year

— Union win rate in elections has
increased — 76.6% (as of
2022)

* We expect this trend will
continue to rise...

Source: Bloomberg Law recode By Vox P k
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Americans Support Labor Unions At A Much Higher Rate...

Americans Stand With Workers in 2023 Labor Disputes

Next, I'm going to read you a list of recent U.S. labor disputes. For each,

please indicate which side you sympathize with more. How about ... [random

order]?

/ i)

/ Side \
/ with \
/ workers\
%
United Auto |
Workers or the [ 75

U.S. auto ‘
companies

Television and |
film writers or \

the television 72
and film studios ‘

Television and \\\

film actors or \ 67 /

Aug. 1-23, 2023

the television
and film studios \ /

Both
Side with equally Neither No
employer (vol.) (vol.) opinion
% % % %
19 1 2 3
19 1 5 3
24 1 7 2

GALLUP

Americans' Approval of Labor Unions, 1936-2023

Do you approve or disapprove of labor unions?

— % Approve

90
80
70
60

50

40

30

1940 1950 1960 1970 1980 1990 2000 2010 2020

GALLUP

This sentiment likely will impact the political landscape in 2024, and beyond...
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...Due In Part To A Generational Shift In The Workplace

The Workforce in 2025
Projected size of U.S. labor force (in millions) by age, for the year 2025

m Generation Z = Millennials Generation X = Boomers Silent
25
Generation Z is the generation most supportive of unions
20 17.6 18.9 191 154 _ Mean union approval rating by generation, 2020
~ 16.0 15.5
15 . Gen £
12.8
Millennials
L Gen X
5 Baby Boomers
Chart: Center for American Progress - Source: American Mational Election Studies, “Time Series Cumnulative Data File (1948-2020),
0 L ! ! ! available at https://electionstudies. org/data-center/anes-time-series-cumulative-data-file/ (last accesszed June 2022).
SR O Gl gk e B o gt o gE og AN 48 of
SR R S SR A S S S G A S S A
Age Range
Source: Department of Labor | WSJ.com
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Industry Shifts: White-Collar, Tech, Higher Ed, Retail

1]

=
[
LA

Sports industry is heavily
unionized - e.g.,

players, officials,
arena/stadium staff

However, Unions may now
target workers that have
not been traditionally
unionized in sports — such
as front and back-office
staff, media, others

Higher education impact of
student athletes and non-
athletes potentially
unionizing and then
entering the workforce

Retail
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Where Is Union Activity Occurring? Northeast And West Coast

+ Highest unionization rates in
the Northeast, Midwest,
and West Coast.

Lowest rates in right-to-work
states in the South and
middle of the country.

States with the largest
increases in the number of
workers represented by
unions in 2022 were
Alabama (+40,000),
Maryland (+40,000), Ohio
(+52,000), Texas (+72,000),
and California (+99,000).

Labor Law Update and the Revitalized Organizing Landscape

Chart 1. Union membership rates by state, 2022 annual averages

(U.S. rate = 10.1 percent)
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South Central . 20.0% or more
West

South Central M 59 15.0% to 19.9%
' 3] 10.0% to 14.9%

[]5.0%t09.9%
D 4.9% or less

HAWAII ’

Source: Bureau of
Labor Statistics
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What Are The Issues Driving This Resurgence?

* Workers have reported
not having enough voice
on benefits,
compensation,
promotion and job
security — those issues
are driving unionization.
Workers have also
highlighted non-economic
concerns, such as social
justice issues, DEI,
health and safety, as
driving work stoppages.

Labor Law Update and the Revitalized Organizing Landscape

Work stoppages
occurred for a
variety of reasons
in 2022

*A single work stoppage may
have multiple demands. This list
is not exhaustive.

December 6, 2023

Work

Approximate

DEMAN D Steppoget Workers Strike Days
Involved

Pay 234 169,080 3,845,159.5
Health Care 77 46,691 1,263,464
COVID-19 Protocols 30 46,075 298,467
Health and Safety 107 38,978 336,364.5
First Contract 35 7,323 45,904
Racial Justice 22 8,172 121,565
Staffing 86 56,370 513,499
Job Security 30 6,012 119,805.5
Retirement Benefits 29 30,324 758,769
Union Recognition 3 8,701 77,796
End to Sexual Harassment 6 123 8,063
Scheduling 54 4,214 71,329.5
End to Anti-Union Retaliation 60 3,618 13,000
Reinstate Terminated Union Activist 29 m 10,984.5

Source: Cornell University School of Industrial and
Labor Relations 2022 Labor Action Tracker
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The NLRA And The NLRB’s Role

* National Labor Relations Act
(passed 1935) is the primary law
governing collective bargaining
and unionization.

* National Labor Relations
Board has the authority to
interpret and apply the NLRA.

* Only judicial body that can
change NLRB precedent is the

U.S. Supreme Court, and NLRA
cases rarely reach that stage.
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Lauren McFerran,
Chairman
Term Expires:
December 16, 2024

Marvin E. Kaplan,
Member
Term Expires:
August 27, 2025

David M. Prouty,
Member
Term Expires:
August 27, 2026

Gwynne A. Wilcox,
Member
Term Expires:
August 27, 2028

NLRB Will Feature A Democratic Majority Through At Least December 2024

U

?

Republican Seat
Vacant Since
Member Ring’s
Term Expired on
December 16, 2022

The outcome of the next Presidential election in 2024 will determine whether NLRB precedent shifts back
again, or whether the NLRB continues on its current path.

108
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Who Is Covered By The NLRA?

* Only “employees” are covered (including,
potentially, former and prospective
“employees”)

* Union and non-union employees

* Supervisors not covered —12-factor test
applies

« Other workers not covered: public-sector,
agricultural and domestic workers,
iIndependent contractors, managerial,
confidential
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What Does The NLRA Protect? Section 7 Rights

Employee Rights Protected under the Act

* Organize (or not)

- Bargain collectively

- Engage in other protected “concerted activity” for the purpose of
collective bargaining or “other mutual aid or protection”
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Pro-Union NLRB Has Reshaped Federal Labor Law
Extensively In The Last Year...

* NLRB has made it far easier for unions to organize employees through the
Cemex decision and reversion to “quickie” election rules

* NLRB has targeted areas that impact union and non-union employees alike —

l.e., the lawfulness of:
— Separation agreements
— Non-compete agreements
— Handbook rules
— Potential expansion to other employment agreements

» Expansion of joint-employer liability
* We will discuss each of these issues and the impact on the sports industry
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The NLRB Has Made It Far Easier For Unions To Organize Your
Workplace —
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Representation Process for the Past 50 Years
Union Action Employer Action Result

Showing of (1) Challenge scope

: of bargaining unit /
interest and supervisors; or (2)

Election

election petition no challenge.

Or

(1) Union
representation;
or (2) nothing

Union seeks
voluntary
recognition with
majority support

(1) Voluntarily
recognize; or (2)
nothing

(Union may file
election petition)
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The NLRB Dramatically Changed The
Representation Process In Cemex

Cemex

New Rule: Employer must recognize
a union that has demonstrated
majority support — unless the employer
files election petition within 2 weeks.

Unfair labor practices during the
critical period will result in a bargaining
order if sufficient to set aside the
election — the employer will be
required to recognize the union.

n
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What Is The Practical Impact On Employers?

Union Action

If a Union seeks voluntary
recognition...

Union seeks
voluntary
recognition with
majority support

115 Labor Law Update and the Revitalized Organizing Landscape

Employer Action Result

¢

Nothing '
th Union
(WIthin 2 ey representation’
weeks)

Union
representation

Voluntary
Recognition

Employer files

Election - Election
Petition

Union files

Election — Election
Petition
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GC Memorandum Attempts to Clarify Cemex

« GC Abruzzo issued Memo providing guidance to Region on November 2
« Cemex standard applies retroactively
« Authorization cards are a reliable indicator of majority support

« “Cemex orders” differ from Gissel orders in that the focus is the employer’s
conduct prior to filing election petition and in run-up to election matter

« No obligation for unions to share evidence of majority support

- Demand for voluntary recognition may be made to any agent of the employer
* Unions can withdraw RC Petition and reiterate demand for recognition

* Regions encouraged to file Section 10(j) injunctions
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Takeaways From Cemex Decision

* Increased voluntary recognition
requests.

 Employers must respond to
such requests within 2 weeks
or face union representation
without an election.

 Risk of remedial “bargaining
order” is greater.
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Reversion To “Quickie” Election Rules

« Effective December 26,
2023

» Faster timeline from petition
to election.

* Individual eligibility and
inclusion issues will not be
litigated during pre-election
hearing.
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Takeaways From “Quickie” Election Rules

* Increased wave of petitions from
December 26, 2023 through early
2024 and thereafter.

* Postpones resolution of scope of unit
and supervisory status.

- Limits employers’ ability to message
during campaign.

* Puts pressure on employers not
prepared.
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Captive Audience Meetings Under Attack

* NLRB General Counsel asserted
captive audience meetings are
unlawful under the NLRA.

* New York State Law prohibits
captive audience meetings.
Subject to potential preemption
challenge.

» Risk assessment for employers in
delivering message to employees.
aaaaaaaaaaaaaaaaaaaaaaaaaa italized Organizing Landscape December 6, 2023 PI’OSkauel’ >




Practical Guidance In Light Of These Changes

- Evaluate supervisory
status

» Assess for vulnerabilities

- Evaluate Company’s
position

» Conduct Supervisor
training

» Centralize points of contact
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Severance Agreements In A Post-McLaren Macomb World — Should You
Adapt? How?
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McLaren Macomb, 372 NLRB No. 58 (Feb. 21, 2023)

* Holding: The mere offer of an
agreement that conditions
severance benefits on the waiver
of an employee’s statutory rights
violates the Act because it has a
reasonable tendency to interfere
with or restrain the prospective
exercise of Section 7 rights.

- NLRB focused on the
confidentiality and non-
disparagement provisions of the

agreement.

Labor Law Update and the Revitalized Organizing Landscape
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to violate Section 8(a)(1) of the Act. Inherent in any
proffered severance agreement requiring workers not to
engage in protected concerted activity 1s the coercive
potential of the overly broad surrender of NLRA rights if
they wish to receive the benefits of the agreement.’”
Accordingly, we return to the approach followed by
Board precedent before Bayl/or, and hold that an employ-
er violates Section 8(a)(1) of the Act when it proffers a
severance agreement with provisions that would restrict
employees’ exercise of their NLRA rights.** Such an
agreement has a reasonable tendency to restrain, coerce,
or interfere with the exercise of Section 7 rights by em-
ployees, regardless of the surrounding circumstances.
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McLaren — Confidentiality

* NLRB found the following
deficiencies with the
confidentiality clause at issue:

— Prohibited employee from disclosing
the terms of the agreement to any
third party

— Prevented the furloughed employee
from assisting their former coworkers
who may also be determining
whether they want to accept a
severance agreement.
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McLaren — Non-Disparagement

* NLRB noted the following deficiencies with the non-
disparagement clause:

— Failed to limit the scope of the agreement to matters regarding past
employment with the employer.

— The provision did not provide a definition of “disparagement” that
comports with existing Board precedent

— The disparagement clause was overly broad in that it extended to the
employer’s “parents and affiliated entities and their officers, directors,

employees, agents and representatives.”

— The provision’s term continued in perpetuity, which the Board found
excessive.

Labor Law Update and the Revitalized Organizing Landscape December 6, 2023
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NLRB GC Guidance Memorandum GC 23-05 (March 22, 2023)

According to GC Abruzzo:

* McLaren applies retroactively.

- Confidentiality provisions are lawful under only limited
circumstances: (1) "narrowly tailored”; (2) targeted to
proprietary or trade secret information; limited In

temporal scope; and based on legitimate business

FROM:  Jennifer A. Abruzzo, General Counsel

[} [l [} [
RE Guidance in Response to Inquiries about the McLaren Macomb Decision J l | St I I ‘ at I O I l S
L]

On February 21, 2023, the Board issued McLaren Macomb, 372 NLRB No. 58, returning
to longstanding precedent holding that employers violate the National Labor Relations
Act (NLRA or Act) when they offer employees severance agreements that require
employees to broadly waive their rights under the Act. Specifically, the Board held that
where a severance agreement unlawfully conditions receipt of severance benefits on the
forfeiture of statutory rights, the mere proffer of the agreement itself violates Section
8(a)(1) of the Act because it has a reasonable tendency to interfere with or restrain the
prospective exercise of those rights - both by the separating employee and those who

remain employed. | am issuing this Memo to assist Regions in responding to inquiries 11 u »
from workers, employers, labor organizations, and the public about implications stemming .
from that case. — .

The severance agreement at issue in the case contained overly broad non-
disparagement and confidentiality clauses that tend to interfere with, restrain or coerce
employees’ exercise of Section 7 rights. Specifically, the non-disclosure provision
contained a non-disparagement clause that advised the employees that they are
prohibited from making statements that could disparage or harm the image of the
employer, its parent and affiliates, and their officers, directors, employees, agents and
} clause advised employees that they are
prohibited from disclosing the terms of the agreement to anyone, except for a spouse or
professional advisor, unless compelled by law to do so. The severance agreement - - -
included monetary and injunctive sanctions for breach of these provisions. ! °

e e o et ot NiIaAWTul provisions are severapbple—even without a
Congressionally-mandated public policy of the Act2 The underlying Board policy and

purpose depends on employees’ freedom to engage in Section 7 rights and to assist each

L] L]
other and access the Agency. And, the future rights of employees as well as the rights
of the public may not be traded away in a manner which requires forbearance from future S eve ra I I y C a ' l S e
L]
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NLRB GC Guidance Memorandum (March 22, 2023) — Cont’d.

According to GC Abruzzo:

* The rights are non-waivable; no “safe harbor” for employers who
negotiate with union or empfoyee’s counsel.

* A "savings clause” likely will not save overbroad provisions.

* The decision could stretch to supervisors and managers in limited
circumstances (i.e., retaliation).

* Other t%{pes of provisions may be at risk (hnon-compete, non-
solicitation, no-poaching).
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McLaren — What’s Next In The Litigation

* OnApril 12, 2023, the NLRB filed an
application for enforcement of its Order
before the Sixth Circuit

« Sixth Circuit can decide to enforce, set
aside or remand the NLRB’s decision

 Losing party may file a writ of certiorari
before the U.S. Supreme Court

 Sixth Circuit or Supreme Court may
address some of the questions left open
by the NLRB decision that were
answered by the NLRB GC
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Practical Considerations — What Do We Do Now?
* Is it worth amending or modifying existing separation agreements?

- Should we revise separation agreements that we plan to use to comply with the NLRB GC's
directives? Is there a middle ground?

* No “one-size fits all” approach to confidentiality provisions — consideration of the company’s
legitimate business justifications is vital

* |s it worth adding a broad “savings” clause or is doing so counter-productive?

 Risk tolerance and evaluating the worst-case scenarios if an unfair labor practice charge is
filed

« Suggest taking a “fresh look™ at whether your employees are “employees” or “supervisors”
under the NLRA

« What is the impact of McLaren on other employment agreements?
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Non-Compete Agreements— Next in The NLRB’s Sights?
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Context Of Legal Attacks On Non-Compete Agreements

* Proposed federal and state
legislation banning non-compete
agreements

 NLRB General Counsel has now
focused on the lawfulness of non-
compete agreements under the
NLRA

* Practical considerations to the
use of non-compete agreements
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Non-Compete Agreements: NLRB GC Memo

According to GC Abruzzo in her May 31,
2023 Memo:

* “The proffer, maintenance, and
enforcement” of non-compete agreements
violates the Act

« With extremely limited exception, any
agreement that limits future employment
interferes with Section 7 rights.
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Non-Compete Agreements: NLRB GC Memo

» Non-compete agreements prevent
employees from engaging in Section 7
activity.

« The only identified exceptions are
agreements that relate to limiting
individuals” managerial or ownership
interests in a competing business, or
agreements that restrict independent-
contractor relationships.

 “Special circumstances” may permit a
narrowly tailored non-compete agreement
that infringes on employees’ Section 7
rights, but GC Abruzzo did not elaborate
as to what these circumstances are.
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Practical Considerations — What Do We Do Now?

* Abruzzo’'s GC Memorandum provides insight into how the Board’s various Regions
will prosecute non-compete provisions.

« Business community may challenge the enforceability of the GC Memo, like it has
with prior controversial GC Memos

« Uncertain whether Administrative Law Judges and/or the NLRB agree with the GC’s
stance

« GC Memo applies only to statutory employees, not supervisors; good opportunity to
review whether your employees are “employees” or “supervisors” under the NLRA

« Potential impact on other agreements — no-poaching, exclusive employment
agreements, among others?
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Lawfulness of Handbook Rules And Employer Policies
You Do About It?
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Lawfulness Of Handbook Rules And Policies

 Background.:

- Facially-neutral
handbook rules and
employer policies could
violate NLRA because
they infringe on the
employees’ exercise of
Section 7 rights.

 Why should you care?

- Affects union and non-
union employees

- Applies regardless of
whether an adverse
employment action is taken

- Most problematic if an
election petition is pending;
could result in “bargaining
order” and certified union
without an election
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Once Again, The Law Has Shifted In Favor Of
Employees...

* Old Rule (Boeing): * New Rule (Stericycle): Two-
Evaluates facially-neutral step test now applies:
handbook rules based on: - Step 1: GC must show that a

challenged workplace has a
reasonable tendency to chill Section
7 rights.

- Step 2: The employer may rebut the
presumption by establishing that the

- (i) the nature and extent
of the potential impact
on NLRA rights, and

— (i) legitimate business rule advances legitimate and
justifications for the substantial bu_siness i_nterests that
laated | cannot be achieved with a more
promuigatea ruie. narrowly-tailored rule.
NLRB categorized rules - Case-by-case analysis; no
for ease of application. categorization

N | N\
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Which Rules Are Most Problematic Now?

* No-recording
* Civility ("be professional”)
* Appearance and conduct
» Social media

* Internal investigations and
searches
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Practical Considerations —

- Unions are targeting handbooks for ULPs — particularly when
filing election petitions in light of Cemex

Now is the best time to reevaluate handbooks and policies —
before likely wave of union election petitions after December 26

- Be wary about providing handbooks to NLRB in investigations
Consider impact on collectively-bargained policies

» Conversation with counsel about legitimate business
justification and whether rules are narrowly-tailored
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New NLRB Joint Employer Rule—\What Is It And What Is The Impact On The
Sports World?
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Joint-Employer Liability Under The NLRA

Issue has long been in NLRB'’s cross-hairs — specifically, franchise
agreements

This can affect relationships between leagues/teams and with
arena operators, vendors, and other third-parties

Joint employers under the NLRA have:

- Joint and several liability for unfair labor practices (applies to union
and non-union employees)

- Potential bargaining or CBA obligations with labor unions
Potential application of other employment laws
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Current Joint Employer Rule Under The NLRA

* An employer may be considered a joint employer under the
NLRA only if the two employers share or codetermine the
employee’s essential terms and conditions of employment.

* This means the entity must possess and exercise direct and
immediate control over one or more of such terms such that
the entity meaningfully affects matters relating to the
employment relationship.

eeeeeeeee 023 Proskauer>»
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New Joint Employer Rule

New Rule: An entity may be considered a joint employer of another
employer’'s employees:

“if the employers share or codetermine those matters governing
employees’ essential terms and conditions of employment. To
‘'share or codetermine those matters governing employees’
essential terms and conditions of employment’ means for an
employer to possess the authority to control (whether directly,
indirectly, or both), or to exercise the power to control
(whether directly, indirectly, or both), one or more of the
employees’ essential terms and conditions of employment.”

* The new rule goes into effect on February 26, 2024, which means it
will only be applied to cases filed after that effective date.
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Aggressive Legal Challenge To NLRB Rule

* November 9, 2023: U.S. Chamber of
Commerce and coalition of business
groups filed suit in the Eastern District
Court of Texas seeking to enjoin the
rule.

— November 13, 2023: Chamber filed MSJ
November 6, 2023: SEIU filed a
petition with the District of Columbia

Court of Appeals, requesting the court
review and enforce the rule.

Cases may be consolidated

NLRB moved date of implementation
from December 26, 2023 to February
26, 2024 due to legal challenges

144 Labor Law Update and the Revitalized Organizing Landscape December 6, 2023 PrOS kauer>>



Takeaways from Joint Employer Rule

Monitor legal challenges to rule, but assume it will go into
effect

Analyze impact on existing league/association/team and
other relationships by reviewing by-laws/constitutions and
any other agreements to determine whether “passive” entity
exercises “in-direct control”

Unions may — and have — threatened to invoke the new rule
to broaden employer liability and collective bargaining
relationships
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What’s Next On The Horizon...
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Here’s What We’re Watching...

« Election Rules/Cemex:
— Federal court interpretation
- Guidance issued to Regions

- Increased representation petitions end of 2023 and
early 2024

- Expansion of industries in unions’ cross-hairs heading
into 2024

« Strike activity:
- Whether pace of strikes continue
- Impact on contract terms
« 2024 election and political impact on these issues
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Here’s What We’re Watching...

* Number of litigations that are pending, which will be highly
Instructive on many issues:

- Joint-employer rule implementation
- Enforceability of non-compete and separation agreements

- Whether college athletes and graduate students are employees under
the NLRA

« GC Abruzzo may also target the unlawfulness of other
employment agreements, such as no-poaching, no-solicitation,
among others
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We’re On Top Of These Developments...

PI'OSI(SUGI’> Home About Our Team Cantact\ﬁ%...:.:::-':::.-_-.\

Labor Relations U

The
Proskauer
Brief

Episode 47: The new NLRB standard on Handbook Policies and Workplace

The Rules
Proskauer
Brief Wednesday Aug 23, 2023

In this episode of The Proskauer Brief, senior counsels Jurate Schwartz, Joshua Fox, and special employment law counsel Laura Fant discuss the
new standard on personnel policies and workplace rules set forth by the National Labor Relations Board (MLRB) inits August 1, 2023 decision
in Stericycle, Inc, 372 NLRE No. 113 {2023). Be sure to tune in as we discuss why employers should take this opportunity to review their existing

handbooks and policies with counsel in light of the new standard.

[+] Download o<y, Share
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Questions?
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Since May 2020....

*McKinsey Institute for Black Economic Mobility
Analysis of Fortune 1000 companies

40% 30%

Made external commitments to promote racial equity
with regard to economic opportunities

25% $341 Billion

Made commitments to promote internal DEI efforts To support racial equity efforts

Made statements in support of racial equity efforts
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THE WALL STREET JOURMAL. - =+

DEI efforts lose momentum after
Supreme Court ruling: Report

The Rise and Fall of the Chief

Di v Off Starbucks Execs Hit With Suit Alleging the
Iversity Utiicer Company’s DEI Policies Violate Civil Rights
Diversity executives hit the exits as company prioritie’ Laws

everything is a battle’

Investor Sues Target Over Failed ESG and DEI

Based ‘Pride’ Campaign

FFFFFF > BUSINESS

Two Law Firms Sued Over DEI
Programs After Affirmative

Action Overturned
December 6, 2023 FrosKkduer »

AXIOS

DEI backlash hits corporate
America
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Harvard
Business
Review

Where Does DEI Go from Here?

September 14, 2023

The Big |dea Series / The Next Phase of DEI
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156 Navigating the Future of DEI: Legal and Practical Considerations for Employers December 6, 2023 PrOS ka u er>>



Agenda

m Supreme Court ruling in Students for Fair Admissions v.
Presidents & Fellows of Harvard College

g Potential consequences for private employment

®

o0 Post-ruling considerations for employers and practitioners
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Supreme Court Ruling in Students for Fair Admissions v.
Presidents & Fellows of Harvard College

L . v
gy 0 3
- T o
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Supreme Court Considers Affirmative Action in Higher Ed.

* On June 29, 2023, the U.S. Supreme Court held that the race-
conscious admissions programs at Harvard College and UNC
violated the Equal Protection Clause of the 14" Amendment

* The Court considered:

* Whether it should overrule Grutter v. Bollinger (2003) by
holding that colleges and universities cannot consider
race as an admissions factor, and;

« Whether Harvard and UNC’s affirmative action programs
violate Title VI of the Civil Rights Act by:

* penalizing Asian American applicants

* engaging in racial balancing

» overemphasizing race over other admissions factors
* “rejecting workable race-neutral alternatives”
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The Court’s Ruling: Majority Opinion

Roberts, J. (6-3)

» Under the Court’s precedent in Grutter,
the admission systems used by Harvard
College and UNC were unlawful because
they:

- Did not have “sufficiently focused
and measurable objectives
warranting the use of race,”

« Used race as a “negative” or a
“stereotype,” and

Did not have clear durational
endpoints

Proskauer>»
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The Court’s Ruling: Concurrences and Dissents

 Thomas, J. (concurring)

— The 14" Amendment is historically
“colorblind” and prohibits differential
treatment based on race

* Gorsuch, J. (concurring)

— The universities’ race conscious
admissions policies violate Title VII. Both
Title VI and Title VII prohibit
discrimination “because of race, color, or
national origin”
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- Sotomayor, J. (dissenting)

— The 14" Amendment “permits
consideration of race to achieve its goal”

— The _IaV\_/ aIIo_ws for race-ba_sed
admissions in order to achieve the

compelling interest of a diverse student
body

« Jackson, J. (dissenting)

— Because race has played a role in
several legal regimes that have
historically disadvantaged Black people,
allowing colleges and universities to
“consider race as one of many
factors” is necessary

— This allows for applicants to be treated
on an equal basis in light of the
“historical privileges and disadvantages
that each was born with”
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Potential Consequences for Private Employment

r L -
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Direct Effects on Private Employment

Distinctions between
Title VI versus Title VI
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Considerations for Employers and Practitioners
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Considerations for Employers

* Risks exist — whether employers maintain their DEI efforts or
scale them back

« Balancing legal compliance with respect for organizational
values

* Review current DEI strategies and public-facing documents
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Auditing Employer DEI Policies and Practices

Evaluating DEI initiatives — recruitment, hiring,
training/mentoring, professional development, promotion,
leadership, etc...

—As written

—As applied

—As experienced and perceived

» Racial equity audits
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DEI Areas of Focus

Promotion and career
advancement X
opportunities

Diversity recruitment
and outreach

p::

i, Accommodations AIA Diversity or
\ programs e g representation hiring
m Voluntary affirmative g:: Affinity/ employee
action plans (AAP) resource groups
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DEI Strategies

» Recruiting strategies/pipeline building
* Employee mentorship programs
* Internal and external professional development initiatives
» Affinity group training and programming
» Scholarships and fellowships
* Not for profit partnerships and grant making
» Supplier diversity
« Compensation/incentive plan awards
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