
The ERISA Litigation Newsletter
December 2013 

Editor's Overview

This month we look at part two of our three part series on Class Actions. In part two,
Robert Rachal, Page Griffin and Madeline Chimento Rea address Wal-Mart's Rule 23(b)
principles, including some defenses to plaintiffs' use of "issue" or "hybrid" certifications
to limit or circumvent Wal-Mart. Part II also addresses whether Wal-Mart may limit
certification of ERISA classes under Rule 23(b)(1)(A), and the use of trial plans and
subclasses as means to limit or defeat class actions. Part II concludes with a brief
discussion of Wal-Mart and Comcast's possible impact on "collective actions" under the
Fair Labor Standards Act and the Age Discrimination in Employment Act.

As always, be sure to review the Rulings, Filings, and Settlements of Interest where we
discuss new proper defendants in benefit claims, liability of a claims administrator, the
presumption of prudence applicable in employer stock litigation, and reinstatement of
erroneous benefit payments.

Labor and Employment and ERISA Class Actions After Wal-Mart and Comcast —

Practice Points for Defendants (Part II-Rule 23(b))*

By Robert Rachal, Page Griffin & Madeline Chimento Rea

Introduction and Overview – Part II



This is the second part of a three-Part Bloomberg BNA Insights article addressing the
impact of Wal-Mart and Comcast on labor and employment and Employee Retirement
Income Security Act class actions. As discussed in Part I, Wal-Mart's dissimilarities
analysis makes commonality a significant screen to eliminate or cabin many types of
labor and employment and ERISA class actions (197 PBD, 10/10/13; 40 BPR 2427,
10/15/13). This can be important to labor and employment class actions involving
discretionary or complex multi-level or multi-source decision making, to ERISA
investment cases in 401(k) and similar plans, and to ERISA (and labor and employment)
class actions that depend on allegedly defective or misleading communications. Part I
also discussed how the adequacy and typicality requirements are likely heightened in a
post-Wal-Mart and Comcast world.

Part II of this article addresses Wal-Mart's Rule 23(b) principles, including some defenses
to plaintiffs' use of "issue" or "hybrid" certifications to limit or circumvent Wal-Mart. On a
related point, Part II addresses whether Wal-Mart may limit certification of ERISA classes
under Rule 23(b)(1)(A).

Part II also addresses the use of trial plans and subclasses as means to limit or defeat
class actions and ends with a brief discussion of Wal-Mart and Comcast's possible impact
on "collective actions" under the Fair Labor Standards Act and the Age Discrimination in
Employment Act.

Rule 23(b)(2) and Wal-Mart's Strictures

Wal-Mart substantially tightened class action procedure. This included halting the
practice of permitting individualized monetary relief to be joined in Rule 23(b)(2) classes
whenever a court could deem injunctive relief "predominant."[1] Wal-Mart bars any direct
coupling of such monetary claims with Rule 23(b)(2) classes. As discussed below, the
structural analysis in Wal-Mart, which explained why these monetary claims need
Rule 23(b)(3)'s protections, should preclude indirect attempts to do the same.

Rule 23(b)(2) Class and Relief and Former Employees



Plaintiffs often seek to include former employees in Rule 23(b)(2) classes for injunctive or
declaratory relief. Rule 23(b)(2), however, limits this type of class to when "final
injunctive relief or corresponding declaratory relief is appropriate respecting the class as
a whole."[2] First, former employees should not be included in a Rule 23(b)(2) class
because they lack standing to seek such prospective relief since it would not help them,
i.e., it would not "redress" their injury.[3] These limitations apply with added force to
former employees of a defunct company. In such a case, there is no prospective conduct
to enjoin and no chance of reinstatement.[4]

Second, former employees should not be part of a Rule 23(b)(2) class because a
declaration or injunction is not "final" relief as to them.[5] For example, former
employees should not be in a class seeking a declaration that the challenged conduct is
"unlawful," since what justifies Rule 23(b)(2) certification is enjoining prospective conduct
that constitutes final relief as to the plaintiff, not a declaration to use as a step on the
way to the ultimate relief of a monetary payment.[6] On a related point, former
employees should not be part of a Rule 23(b)(2) class because the declaration must be
for the class "as a whole." Former employees would not be within the required class-wide
declaration for final relief because whether they recover often depends on whether there
are defenses to their individual claims for relief.[7]

Finally, it is worth noting that even when a Rule 23(b)(2) class is limited to prospective
injunctive relief for current employees, such relief may raise conflicts that defeat or limit
classes. For instance, class conflicts may exist if certain class members benefit from or
desire the continuation of the challenged practice.[8] Additionally, injunctive relief in Title
VII cases that impinges on the rights of employee third parties raises a host of issues,
which can limit the scope or nature of such relief.[9] Remedies based on inclusion (e.g.,
attracting more female applicants through recruitment) are more likely to be acceptable
than those based on exclusion (e.g., selecting some candidates rather than others from a
pool).[10] Further, Title VII has put in place notice requirements and protections before
these absent parties can be bound by such relief.[11]



Practice Pointers:

Resist attempts to include former employees in a Rule 23(b)(2) class by urging
standing, finality and "class as a whole" requirements.

•

If any class member benefits from or supports the current practice, use this to show
class conflicts that should limit or defeat class certification. Experts may also be
helpful to show this.

•

In Title VII cases, show that the desired prospective relief impinges on the rights of
employee third parties.

•

Hybrid or Issue Certification Should Not Be Used To Circumvent Wal-Mart's

Procedural Protections

Rule 23(c)(4) provides that "[w]hen appropriate, an action may be brought or maintained
as a class action with respect to particular issues."[12] Some courts have read this as a
housekeeping Rule for use only when the claim is certified as meeting the class
requirements of Rule 23(a) and (b).[13] In other words, they have read "when
appropriate" as incorporating the other requirements of Rule 23. Other courts, however,
have treated this as a "fourth way" to certify a class action under Rule 23(b). Under this
analysis, the Rule 23(b) class includes an "issues class." Similarly, some courts have used
this Rule to justify "hybrid certifications," in which only part of a case is certified as one of
the class types in Rule 23(b), and then the rest of the case is to be certified in a mix-and-
match method as a different type of class, or perhaps as no class at all going forward for
case resolution.[14] Procedural Frankensteins come to mind, in which procedures and
rights are uncertain and ad hoc. The use of issue classes appears to be on the rise since
Wal-Mart shut down the overbroad use of Rule 23(b)(2).[15]



There are several arguments against such approaches. First, Rule 23(b) lists only three
types of class actions, and the courts are unequivocal that a class action must satisfy at
least one of these three types to be certified.[16] Rule 23(b) also speaks in terms of
"class actions" for Rule 23(b)(1) and (b)(3) classes and of "final relief" for "the class as a
whole" for Rule (b)(2) classes. "Action" is understood to be the case as a whole, not a
piece of it.[17] And nowhere does Rule 23(b) include "issues" classes as an additional
category of class action.[18] Rather, reading the "when appropriate" requirement of
Rule 23(c) (4) in light of the rest of Rule 23(b) would suggest the case-the action-first
must meet the standards to be certified as one of the permitted Rule 23(b) classes
before this Rule can apply. Second, overbroad use of hybrid and issue certification is
inconsistent with Wal-Mart, the structure of Rule 23(b) and its underlying principles of
Due Process. This applies with added force when the ultimate relief is principally
monetary and there will be substantial individualized issues and defenses.[19]

Finally, even if permitted, hybrid or issue certification should be used only in rare
circumstances, and not when (i) the ultimate relief sought is predominately monetary, or
(ii) the declaratory or injunctive claims are inextricably intertwined with individual issues
and there are too many individualized issues left to resolve the claims. Wal-Mart supports
that attempting to carve up a claim with monetary relief to try to fit part of it within
Rule 23(b)(2) is improper, as it infringes on due process protections—notice, opt-out,
predominance and superiority—embedded in Rule 23(b)(3) that protect both plaintiffs
and defendants.[20] Cases such as McReynolds, however, have certified hybrid classes
that include monetary claims without considering whether this is consistent with Wal-

Mart.[21]

Accordingly, even if issue or hybrid certification is deemed consistent with Rule 23(b),
courts should permit such certification only in limited circumstances. As the Federal
Judicial Center's Manual for Complex Litigation notes, issue certification should not be
used unless it permits fair presentation of the claims and defenses and materially
advances the disposition of the litigation as a whole. If the resolution of an issues class
leaves a larger number of issues requiring individual decisions, the certification may not
meet this test.[22]



Thus, for example, even if there were a claimed common scheme to mislead employees,
no issue certification is appropriate if there are numerous individualized issues left on
reliance, injury and damages.[23] Likewise, the individualized issues and defenses often
attendant on claims for monetary relief should preclude any hybrid or issue certification
for injunctive or declaratory relief for those claims.[24]

Finally, hybrid or issue certification presents significant res judicata consequences for
absent class members. For example, what exactly is being decided in a proposed
Rule 23(b)(2) hybrid or issue class proceeding?[25] Plaintiffs can create class conflicts by
pursuing such approaches, as they risk claims splitting and res judicata impacts on the
absent class members.[26] Tellingly, in Wal-Mart's rejection of Rule 23(b)(2) certification,
the Court noted that absent class members with claims for monetary relief risked having
their claims precluded by class rulings seeking to fit the case under Rule 23(b)(2), and
thus they needed Rule 23(b)(3) protections.[27]

Practice Pointers:

There are multiple grounds to challenge issue or hybrid certification for claims
seeking monetary relief. If the jurisdiction permits such certifications, consider the
additional arguments discussed in this section to limit or defeat hybrid or issue
certification.

•

Consider developing the factual record, including with experts as necessary, to show
the individual issues and defenses interposed between any class-wide issue, and
any final relief for plaintiffs.

•

Wal-Mart and Potential Limits on Rule 23(b)(1)(A) Certification

Wal-Mart explained that claims for individualized monetary relief should be brought
under Rule 23(b) (3) since the mandatory classes in Rule 23(b)(2) and (b)(1) do not offer
proper procedural protections for such claims. Rather, the mandatory classes of
Rule 23(b)(1) and (b)(2) should apply only when the class has the unitary and
cohesiveness characteristics embodied in those rules. In other words, mandatory classes
are permitted only when and because they are unitary and cohesive, and thus do not
need the procedural protections of Rule 23(b)(3).[28] These class requirements apply
even when monetary relief is denominated "equitable."[29]



Rule 23(b)(1)(A) applies when inconsistent or varying adjudications would establish
incompatible standards of conduct for the party opposing the class. Rule 23(b)(1)(A)
classes are sometimes asserted in ERISA cases where plaintiffs argue that various
obligations in ERISA to treat plan participants the same justify certifying the class under
Rule 23(b)(1)(A). Rule 23(b)(1)(A), however, makes sense when applied to prospective

conduct that must be the same as to all class members.[30] And in many ERISA cases,
even when it is at issue, the prospective conduct often involves whether payment is due
under plan provisions-which is analogous to a claim for payments due under a contract, a
classic Rule 23(b) (3) issue.

Rule 23(b)(1)(A) certification is thus not appropriate when there are individualized issues
as to whether any claimant is entitled to relief. [31] Furthermore, Rule 23(b)(1)(A)
certification is not appropriate when primarily monetary relief is sought.[32] Finally,
Rule 23(b)(1)(A) certification should not be appropriate when the declaratory relief is
merely a step to the final monetary relief. Just like in Rule 23(b)(2) cases, there may be
substantial individualized issues between the declaration and any monetary payment
that raise the need for Rule 23(b)(3)'s requirements and protections.[33]

Practice Pointers:

In ERISA cases, is the claim truly about prospective discretionary (typically fiduciary)
conduct, or is it about payments allegedly due under a plan? If the latter, then argue
it is like any contract claim for payments, and the class should have to meet
Rule 23(b)(3) requirements.

•

Defenses and facts that are interposed between an injunction or declaration and any
final monetary relief provide good grounds to show why the class should not be
certified under Rule 23(b)(1)(A).

•

Many of the same arguments against hybrid and issue certification under
Rule 23(b)(2) apply to attempts to certify parts of ERISA cases as a Rule 23(b)(1)(A)
class.

•

Using Trial Plans and Subclasses to Limit or Defeat Class Certification



Wal-Mart held the Rules Enabling Act [34] prohibits "Trial by Formulas" and other
shortcuts to what the substantive law requires as proofs in class actions.[35] Comcast

makes clear that whether damages can be proved at trial class-wide is part of the class
certification analysis, and should end attempts to "muddle through" class certification
proof requirements.[36] Of similar import, in 2003, Rule 23 was amended to require that
any order certifying a class must define the class and the class claims, issues or
defenses.[37] The comments to this amendment explained that a critical issue at class
certification "is to determine how the case will be tried" and to test whether the issues
are "susceptible of class-wide proof."[38] Requiring plaintiff to create a trial plan on how
the proposed class claims, issues and defenses can be tried on a class basis often
exposes whether a case can proceed as a class action.[39]

Thus, for example, in Espenscheid v. DirectSat USA, LLC, plaintiffs brought an action on
behalf of 2,341 satellite dish technicians alleging various types of "off the clock" unpaid
overtime claims.[40] The judge decertified the classes prior to trial because plaintiffs
failed to devise a feasible trial plan.[41] The Seventh Circuit affirmed, emphasizing
plaintiffs' burden to develop a workable trial plan: piece rate work meant a separate trial
would be needed for each plaintiff.[42] The court rejected plaintiffs' proposal to have 42
"representative" individuals testify, as there was no basis to extrapolate from their claims
to those of the rest of the proposed class.[43]

Forcing plaintiffs to articulate how a case will be tried also can expose the need to limit
the class, or to create subclasses to deal with the different issues, interests and proof
requirements revealed by this process. When subclasses are involved, each one must
separately meet the requirements for class certification.[44]

When the alleged discriminatory decisions are made at, e.g., the office or supervisor
level, defendants have strong arguments that this is the level at which classes or
subclasses should be certified. As Wal-Mart teaches, it is not appropriate to bundle up
and "average out" these decisions.[45] Likewise, courts should not certify a class across
subsidiaries or divisions if managers have substantial autonomy in the challenged
decisions or policies.[46] Further, case law supports that no multi-facility class should be
certified when the challenged decisions or policies include discretion exercised at the
local level.[47] Finally, subclasses are often required when different policies or systems
are in place,[48] or when claims depend on different facts or law.[49]



Practice Pointers:

Don't overlook the importance of requiring plaintiffs (i) to define the class and the
claims, issues, and defenses to be tried, and (ii) to develop the trial plan. This will
often expose the flaws or limitations in plaintiffs' class claims.

•

Make sure that plaintiffs show that each subclass separately meets the
requirements for class certification.

•

Know when to push for subclasses to limit the case:•

Subclasses should be created in accordance with the appropriate level of decisional
unit, such as office, supervisor, or other.

•

Subclasses are often required for employees in different divisions, under different
work rules and policies, or at different facilities.

•

Subclasses are also often required when claims depend on different facts or law.•

Contest certification across subsidiaries or divisions if managers have substantial
autonomy in challenged decisions or policies. Also contest certification across
facilities when the challenged decisions or policies include locally exercised
discretion.

•

Wal-Mart and Comcast's Potential Salutary Impact on Cabining Collective

Actions Under FLSA and ADEA

Unlike class suits under Title VII, the Americans With Disabilities Act, or ERISA, all of
which are governed by Rule 23, suits brought under the FLSA and ADEA are brought as
"collective actions" under the FLSA. Section 216(b) of the FLSA states that:

An action … may be maintained against any employer … in any Federal or State court of
competent jurisdiction by any one or more employees for and in behalf of himself or
themselves and other employees similarly situated. No employee shall be a party plaintiff
to any such action unless he gives his consent in writing to become such a party and
such consent is filed in the court in which such action is brought.[50]



Collective action certification generally occurs in two stages: the notice stage and an
optional final stage.[51] The district court first makes a decision whether notice of the
action should be given to potential class members. If the court conditionally certifies the
class, the putative class members are given notice and an opportunity to opt in.
Conditional certification is used to determine (1) the contour and size of the group of
employees that may be represented in the action so as to authorize a notice to possible
collective members who may want to participate, and (2) if the members as described in
the pleadings are similarly situated. Conditional certification must be based on
allegations showing there is a common policy that affects all the collective members, i.e.,

a factual nexus that binds the named plaintiffs and the potential class members together.
[52]

After discovery is largely complete, the defendant typically files a motion for
decertification, at which time the court makes a second factual determination on the
"similarly situated" question. If the claimants are not similarly situated the class is
decertified and the opt-in plaintiffs are dismissed without prejudice, but if the claimants
are similarly situated, the representative action is allowed to proceed to trial.[53]

Although courts do not apply all of Rule 23's standards to collective actions,[54] some of
these concepts can still inform the "similarly situated" analysis. In particular, Wal-Mart's
explanation of why a court needs "common answers" to "glue together" and make
common the claims of the individuals ought logically to apply to collective actions.
Although many courts reject the formal application of Wal-Mart to collective actions,[55]
it remains true that the "common answer" analysis is a useful mechanism to determine
whether and what claims are "similarly situated."[56]

Courts are also applying Comcast to wage and hour actions to defeat or limit class on
issues such as whether eligibility for overtime can be determined class-wide, and
whether there is a class-wide method to prove damages.[57] Comcast's mandate against
bifurcating damages and liability applies to the "similarly situated" analysis as it
forecloses class treatment where "questions of individual damage calculations …
overwhelm questions common to the class."[58] As such, Comcast drives home that any
damages model must be consistent with the class liability model, and must provide a
class-wide method to prove damages, including in wage-and-hour actions.[59]



Practice Pointers:

Comcast provides good grounds to defeat or limit collective actions that involve
complex or individualized damage claims.

•

Although courts sometimes resist applying Wal-Mart directly to collective actions,
the principles in Wal-Mart can be used to challenge whether the class members are
similarly situated.

•

Plaintiffs often join state law class action claims to collective actions. As cases like
Espenscheid demonstrate, in those circumstances, courts will be more inclined to
hold collective actions to class action standards.

•

Rulings, Filings and Settlements of Interest

"Plan Administrator" vs "Claims Administrator" – Who is the Proper Defendant

in ERISA Claim for Benefits?

By Tulio Chirinos

The issue of who may be a proper defendant in an ERISA claim for benefits has not
received consistent treatment in the courts. On the one hand, a federal district
court in Minnesota recently concluded that a third party administrator was a proper
defendant in a lawsuit seeking benefits on the grounds that Section 502(a)(1)(B),
the section of ERISA under which such claims are brought, does not limit the
universe of entities that may be sued, and that liability flows from "actual control"
over benefit claims. Nystrom v. AmerisourceBergen Drug Corp., 2013 WL 5944254
(D. Minn. Nov. 6, 2013). The First, Fifth, and Ninth Circuits have reached a similar
conclusion, according to the court. On the other hand, some courts, including the
Second Circuit, have firmly held that only the named plan administrator is a proper
defendant in such claims. These courts adhere to a bright-line rule that only an
entity formally designated as a " plan administrator" under 29 U.S.C. § 1002(16)(A)
is a proper defendant in a claim for benefits. See
http://www.erisapracticecenter.com/2013/11/25/claims-administrator-not-liable-
under-erisa-for-alleged-failure-to-follow-acas-enhanced-benefit-claim-procedures/
. The result of the inconsistent decisions among the courts is that plan participants
and beneficiaries are likely to continue to name plan administrators as defendants
in lawsuits over denied benefits even where those plan administrators have had no
involvement in the claims administrative process (because they delegated that

•

http://www.erisapracticecenter.com/2013/11/25/claims-administrator-not-liable-under-erisa-for-alleged-failure-to-follow-acas-enhanced-benefit-claim-procedures/
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authority to a claims administrator or other third-party administrator). As such, in
service provider contracts with claims administrators, plans and plan fiduciaries
should consider the appropriateness of including a provision that imposes an
indemnity or duty to defend obligation on the claims administrator.

Claims Administrator Not Liable under ERISA For Alleged Failure to Follow

ACA's Enhanced Benefit Claim Procedures

By Robert Rachal and Brian Neulander

A federal court in New York appears to have issued the first published decision
addressing alleged violations of the enhanced benefit claim procedures arising out
of the Affordable Care Act (ACA). The new procedures contain various participant-
friendly provisions, such as the right to external review, that alter ERISA's existing
benefit claim procedures for non-grandfathered welfare plans. The court dismissed
the claims for failure to name the right defendant, but in so ruling made statements
as to the appropriate treatment of ERISA's remedial provisions to enforce ACA
claims that are likely to provoke further scrutiny.

In New York State Psychiatric Assoc., Inc. v. UnitedHealth Group, 2013 WL 5878897
(S.D.N.Y. Oct. 31, 2013), a diverse group of plaintiffs sued UnitedHealth, the claims
administrator that exercised its discretion to deny coverage for mental health
benefits on behalf of several different self-funded welfare plans. Plaintiffs alleged,
among other violations, that UnitedHealth breached its fiduciary duties by failing to
follow the new review procedures detailed in the Department of Labor's interim
final regulations for benefit claims under ACA. The court dismissed the ACA claims
because it found that only "group health plans" or entities "providing health
insurance coverage in connection with group health plans" are liable under ACA
and plaintiffs failed to name the underlying plans or the plan administrators as
defendants. Courts in other jurisdictions, however, may have allowed the case to
proceed against the claims administrator under these circumstances. See
http://www.erisapracticecenter.com/2013/11/25/plan-administrator-vs-claims-
administrator-who-is-the-proper-defendant-in-erisa-claim-for-benefits/.

In its ruling, the court noted that ERISA § 715, 29 U.S.C. § 1185d, incorporated by
reference ACA's expanded protections for plan participants during the
administrative review process, and assumed that ERISA's remedial provisions would
allow participants to enforce their ACA rights. The court thus appeared to suggest
that, if brought against a proper defendant, a participant could bring a claim under
ERISA § 502(a)(1)(B) to conform a plan's benefit claim procedures with ACA's
requirements. This aspect of the court's decision is in tension with Amara v. Cigna,
131 S. Ct. 1866 (2011), where the Supreme Court stated that Section 502(a)(1)(B)

•
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is limited to enforcing benefit plan terms as written, and that claims for additional
relief based on alleged violations of ERISA's disclosure provisions must satisfy the
causation and harm conditions for equitable relief under Section 502(a)(3). It
remains to be seen whether the reasoning in this decision will be trumpeted by
plaintiffs and more widely adopted by other courts. In any event, we can expect
defendants to rely on Amara to challenge enforcement of ACA under Section
502(a)(1)(B) of ERISA.

District Court in Tenth Circuit Adopts Presumption of Prudence

By Aaron Feuer

A district court in the Tenth Circuit adopted the presumption of prudence in
dismissing a class action alleging that the defendants violated their fiduciary duties
by allowing participants to continue investing in company stock at a time when the
employer was allegedly experiencing significant financial difficulties. In re
Chesapeake Energy Corp. 2012 ERISA Class Litig., 2013 WL 5596908 (W.D. Okla.
Oct. 11, 2013). Although the Tenth Circuit has not yet adopted the presumption,
the district court found that the Tenth Circuit would adopt the presumption in cases
where the fiduciary is not absolutely required to invest in employer securities but is
more than simply permitted to make such investment. The district court also
determined that plaintiffs need not show the company was facing impending
collapse to overcome the presumption, but that a prudent fiduciary would conclude
that continued adherence to the stock fund no longer conformed with the plan
settlor's expectations. Here, based upon the fact the employer's stock price
"retained significant value" during the class period, the employer's recent positive
income and asset growth figures, and a comparison of the employer's financial
condition both before and after the plan's adoption, the court found it "implausible"
that the settlor would have expected the plan to divest the employer stock.

•

Sixth Circuit Rejects Claim for Reinstatement of Erroneous Benefit Payments to

Ineligible Retiree

By Justin Alex

In Adams v. General Motors Company (Case No. 12-2084), the Sixth Circuit rejected
an ineligible retiree's claim for reinstatement of erroneous benefit payments under
her former employer's pension plan. The retiree received benefit payments for
twenty-one months before the plan administrator realized that she was ineligible
for benefits under the plan and ceased further benefit payments. The retiree was
employed by the employer for a few years in the 1970s before she was discharged
on disability. The plan covered employees, but specifically excluded temporary

•



employees. Under the terms of the applicable collective bargaining agreement,
employees were regarded as temporary employees until their names were placed
on the union seniority list. Her name was never added to the union seniority list, yet
she received benefit payment until the error was discovered.

The plan granted the plan administrator discretion to determine eligibility. As a
result, the court reviewed the plan administrator's determination under the
"arbitrary and capricious" standard. The plaintiff raised various arguments to assert
that she was an eligible employee under the plan, but failed to convince the court
that the plan administrator's interpretations of the plan and the applicable
collective bargaining agreement were arbitrary and capricious. Among other things,
the court rejected the plaintiff's collateral estoppel and res judicata claims that she
was an employee for purposes of the plan based on a previous state administrative
agency's determination that she was an employee in the 1970s and her employer's
failure to deny that she was an employee before a state worker's compensation
appeal board. The court rejected both arguments noting that "employee" carries a
different meaning under the state worker's compensation statute and that ERISA-
covered pension plans are governed by their own terms. The case is also an
excellent reminder that plans can overcome estoppel claims and are not under an
unconditional obligation to continue to pay erroneous benefits to individuals who
are not eligible for benefits in the first instance.

Of course, proper correction for pension overpayments may also involve
qualification issues for which the IRS EPCRS correction program may be
appropriate. Additionally, there are fiduciary issues to consider as to whether it is
necessary or appropriate for the plan to seek recoupment. Plan administrators
seeking to correct overpayments should carefully consider their options.

 

* Originally published by Bloomberg, BNA. Reprinted with permission.
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