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On October 14, 2010, the U.S. Department of Labor ("DOL") issued a final regulation
under the Employee Retirement Income Security Act of 1974 ("ERISA") setting forth the
fiduciary requirements for disclosure in participant-directed individual account plans,
e.g., 401(k) plans. 
 
For plan years beginning on or after November 1, 2011, plan administrators must
disclose to plan participants and beneficiaries who have the right to direct the
investment of assets held in their accounts (referred to herein as "participants and
beneficiaries") both plan-wide and individual fee and expense information that may be
charged against their plan accounts. The stated purpose of the regulation is "to ensure
that all participants and beneficiaries in participant-directed individual account plans
have the information they need to make informed decisions about the management of
their individual accounts and the investment of their retirement savings." 
 
The new disclosure rules will apply to all covered participant-directed individual account
plans, whether or not such plans meet the fiduciary liability exemption requirements of
ERISA § 404(c). The DOL guidance also includes a final amendment to the existing
regulation issued under ERISA § 404(c), 29 C.F.R. § 2550.404c-1.
 
Final Rule § 2550.404a-5 Concerning Fiduciary Requirements for Disclosure

 



The final regulation sets forth the disclosure requirements to participants and
beneficiaries in participant-directed individual account plans. The disclosure
requirements provide answers to the following four questions:
 
(a) Who has the responsibility for disclosing information to participants and beneficiaries
in participant-directed individual account plans?

(b) What information must be disclosed to participants and beneficiaries in participant-
directed individual account plans, and what are the special rules for dealing with
employer securities, annuities, fixed-return investments and target date funds?

(c) What form of disclosure is required to participants and beneficiaries in participant-
directed individual account plans?

(d) When must information be disclosed to participants and beneficiaries in participant-
directed individual account plans?

 
Who has the responsibility for disclosing information to participants and

beneficiaries in participant-directed individual account plans?

 
The final regulation requires the plan administrator, as defined in ERISA § 3(16), of a
covered individual account plan to take steps to ensure that participants and
beneficiaries are made aware of their rights and responsibilities with respect to the
investment of their account assets, and are provided sufficient information regarding the
plan and designated investment alternatives, including fees and expenses, to make
informed decisions with respect to the management of their accounts. Under the
regulation, the plan administrator will not be liable for the completeness and accuracy of
information used to satisfy the regulation’s disclosure requirements when the plan
administrator "reasonably and in good faith" relies on information received from or
provided by a plan service provider or the issuer of a designated investment alternative.
 
What information must be disclosed to participants and beneficiaries in

participant-directed individual account plans, and what are the special rules

for dealing with employer securities, annuities, fixed-return investments and

target date funds?

 



The DOL guidance applies only to a "covered individual account plan," which includes any
participant-directed individual account plan, as defined in ERISA § 3(34), except that it
shall not include plans involving individual retirement accounts or individual retirement
annuities described in sections 408(k) or 408(p) of the Internal Revenue Code.
 
The final regulation sets forth four categories of information that must be disclosed to
participants and beneficiaries of "covered individual account plans":  (a) general plan-
related operation and identification information, (b) administrative expenses,
(c) individual expenses and (d) information on the investment alternatives.
 
General Operational and Identification Information. The regulation requires that
participants and beneficiaries in covered individual account plans be provided with: 
(a) an explanation of the method for providing investment instructions, (b) an
explanation of any specified limitations on such instructions, including any restrictions on
investment transfers, (c) a description of, or reference to, plan provisions relating to the
exercise of voting, tender and similar rights appurtenant to an investment, and any
restrictions on these rights, (d) an identification of any designated investments
alternatives offered under the plan, (e) an identification of any investment managers,
and (f) a description of any "brokerage windows," "self-directed brokerage accounts," or
similar plan arrangements that enable participants and beneficiaries to select
investments beyond those designated by the plan.
 
General Plan Administrative Expenses. The final regulation requires that the plan
administrator provide participants and beneficiaries with an explanation of any fees and
expenses that may be charged for general plan administrative services and the basis on
which such charges will be allocated, e.g., pro rata or per capita, and the amounts that
are actually charged for such fees and expenses.[1] Excluded from this requirement are
fees and expenses included in the total annual operating expenses of any designated
investment alternative.
 



The final regulation adds a new requirement from the proposed regulation, which is
intended to provide participants in plans that have administrative expenses underwritten
by investment alternatives offered under the plan (e.g., through revenue sharing
arrangements) with a clearer understanding as to how those costs are underwritten, at
least in part, by fees and expenses associated with such investment alternatives. Thus,
to the extent applicable, a statement of administrative expenses charged to an account
must include a statement that some of the plan’s administrative expenses for the
preceding quarter were paid from the total annual operating expenses of one or more of
the plan’s designated investment alternatives.
 
Individual Expenses. The final regulation requires that participants and beneficiaries be
provided with an explanation of any fees and expenses that may be charged against
their individual accounts on an individual, rather than a plan-wide basis, and which are
not reflected in the total annual operating expenses of any designated investment
alternative.[2]
 
Investment-Related Information. The final regulation requires plan administrators to
disclose automatically to each participant and beneficiary certain identifying information
about each designated investment alternative. The disclosure shall include the name of
each designated investment alternative and the type or category of the investment, e.g.,
money market fund, balanced fund, large-cap stock fund, or employer stock fund.
 
In addition, for each designated investment alternative with no fixed return, plan
administrators must automatically disclose certain performance data and
benchmarks. The disclosure must provide the average annual total return of the
investment for 1, 5, and 10 calendar year periods (or for the life of the investment
alternative, if shorter) ending on the date of the most recently completed calendar year,
along with a statement indicating that an investment’s past performance is not
necessarily indicative of future performance. It also must include the name and returns of
an "appropriate broad-based securities market index" over the same periods, which is
not administered by an affiliate of the investment issuer, its investment adviser or a
principal underwriter, unless the index is widely recognized and used.
 



For designated investment alternatives with a fixed or stated return for the term of the
investment, the disclosure must include both the fixed or stated annual rate of return
and the term of the investment. If the issuer reserves the right to adjust the return
prospectively, the disclosure must state that (and how to obtain the most recent rate of
return), and include the current rate of return, as well as the minimum rate guaranteed
under the contract, if any.
 
The final regulation also requires the disclosure of specified fee and expense information
pertaining to each designated investment alternative. For designated investment
alternatives with no fixed return, the disclosure must provide: (a) the amount and a
description of each shareholder-type fee charged directly against an investment, which is
not included in the total annual operating expenses of the investment alternative[3] as
well as a description of any restriction or limitation that may be applicable to a purchase,
transfer or withdrawal of the investment in whole or in part, (b) the total annual
operating expenses of the investment expressed as a percentage, e.g., expense ratio, (c)
the total annual operating expenses of the investment for a one-year period expressed
as a dollar amount for a $1,000 investment, (d) a statement indicating that fees and
expenses are only one of several factors that participants and beneficiaries should
consider when making investments, and (e) a statement that the cumulative effect of
fees and expenses can substantially reduce the growth of an individual's retirement
account and that participants and beneficiaries can visit the web site of the Employee
Benefits Security Administration for an example demonstrating the long-term effect of
fees and expenses.
 
For designated investment alternatives with a fixed return or stated return for the term of
the investment, the disclosure must provide the amount and description of any
shareholder-type fees and a description of any restriction or limitation that may be
applicable to a purchase, transfer or withdrawal of the investment in whole or in part.
 



The final regulation also requires that the plan administrator provide an internet address
that is sufficiently specific to lead participants and beneficiaries to the following
supplemental information:  (a) the name of the investment alternative’s issuer, (b) the
investment alternative's objectives or goals, (c) the investment alternative's principal
strategies (including a general description of the types of assets held by the investment)
and principal risks, (d) the investment alternative's portfolio turnover rate, (e) the
investment alternative's performance data, and (f) the investment alternative's fee and
expense information.
 
The final regulation also requires that participants and beneficiaries be provided a
glossary of terms to assist them in understanding the designated investment
alternatives, or an internet address that provides access to such a glossary, along with a
general explanation of the purpose of the address.
 
Special Rules for Qualifying Employer Securities, Annuities, Fixed Return Investments and

Target Date Funds. Thefinal regulation contains special rules for disclosures related to
performance data, benchmarks, and fee and expense information and certain internet
information for qualifying employer securities, annuities, fixed-return investments and
target date funds.
 



Qualifying employer securities are exempted from the requirements concerning the
internet web site disclosure of an investment's principal strategies and risks, and instead
require an explanation of the importance of a well-balanced and diversified investment
portfolio. The final regulation contemplates that the plan administrator will use the
language provided in Field Assistance Bulletin 2006-03 to satisfy this requirement.[4] The
final regulation also exempts qualifying employer securities from: (a) the internet web
site requirements relating to the portfolio turnover rate, and (b) unless the investment is
a unitized fund, the requirement to disclose fee and expense information, an expense
ratio, and total annual operating expenses as a dollar amount per $1,000 invested. In
addition, for an investment consisting of qualifying employer securities that are publicly
traded on a national exchange or generally recognized market and that is not a unitized
fund, the definition of average annual total return means the change in value of an
investment in one share of stock on an annualized basis over a 1, 5, or 10 year period,
assuming dividend reinvestment, which is commonly referred to as total shareholder
return. This definition also applies to an investment consisting of qualifying employer
securities that are not publicly traded on a national exchange or generally recognized
market provided the investment is not a unitized fund, with the change in value of such
securities calculated using principles similar to those applied for publicly traded
securities.
 



With respect to annuity options, the final regulation requires that, in lieu of information
required for other investment alternatives, the plan administrator provide the following
information: (a) the name of the contract, fund or product, (b) the objectives or goals of
the option, (e.g. to provide a stream of fixed retirement income payments for life), (c) the
benefits and factors that determine the price of the guaranteed income payments,
(d) any limitations on the ability of a participant or beneficiary to withdraw or transfer
amounts allocated to the option and any fees or charges applicable to such withdrawals
or transfers, (e) any fees that will reduce the value of amounts allocated by participants
or beneficiaries to the option, (f) a statement that guarantees of an insurance company
are subject to its long-term financial strength and claims-paying ability, and (f) an
internet address that provides certain information. The web site is required to include: 
(a) the name of the option's issuer and of the contract, fund or product, (b) a description
of option’s objectives or goals, (c) the option's distribution alternatives/guaranteed
income payments, including any limitations on the right of a participant or beneficiary to
receive such payments, (d) the costs and/or factors taken into account in determining the
price of benefits under the option's distribution alternatives/guaranteed income
payments, (e) any limitations on the right of a participant or beneficiary to withdraw or
transfer amounts allocated to the option and fees or charges applicable to withdrawal or
transfer, and (f) any fees that will reduce the value of amounts allocated by participants
and beneficiaries to the option.
 
The final regulation also provides special rules that clarify and limit the information that
must be disclosed at the required web site address for fixed-return investments. These
special rules require the disclosure of: (a) the name of the investment alternative’s
issuer, (b) the objectives and goals of the investment alternative, (c) the investment
alternative's performance data updated on at least a quarterly basis, and (d) the
investment alternative's fee and expense information.
 
The final regulation states that the DOL intends to publish a separate notice of proposed
rulemaking that would supplement otherwise applicable disclosures in this rule for target
date-type funds.

 

*          *          *



The final regulation also noted that there may be "extraordinary situations when
fiduciaries will have a disclosure obligation beyond those addressed" in this regulation,
including the requirement as to timing of the required disclosures described below. As an
example, the regulation refers to a situation in which a fiduciary knew that, due to fraud,
information contained in a public financial report would mislead investors concerning the
value of a designated investment alternative. In such a situation, according to the DOL, a
fiduciary would have an obligation to disclose the information or prevent additional
investments until the relevant information was made public.

 

What form of disclosure is required to participants and beneficiaries in

participant-directed individual account plans?

The investment related information summarized above must be provided in a chart, or
similar format, that is designed to facilitate a comparison of such information for each
designated investment alternative available under the plan. The date of the chart must
be prominently displayed and must include a statement: (a) indicating the name, address
and telephone number of the plan administrator (or its designee) to contact for
information, (b) that additional investment-related information is available at the listed
internet addresses, and (c) explaining how to request and obtain, free of charge, paper
copies of the information required to be made available on a web site. In addition, the
chart must include a statement indentifying who a participant or beneficiary can contact
for: (a) copies of prospectuses, (b) copies of financial statements or reports, (c) a
statement of the value of a share or unit of each designated investment alternatives, as
well as the date of valuation, and (d) a list of assets comprising the portfolio of each
designated investment alternative, which constitutes "plan assets" and the value of each
such asset (or the proportion of the investment it comprises). The plan administrator may
satisfy these requirements by using and accurately completing the Model Comparative
Chart provided by the DOL in the Appendix to the final regulation.

http://www.dol.gov/ebsa/participantfeerulemodelchart.doc
http://www.dol.gov/ebsa/participantfeerulemodelchart.doc


The final regulation provides that general plan information related to the identification of
investment alternatives offered under the plan, investment managers, investment
instructions and limitations attendant thereto may be provided as part of the plan's
summary plan description or as part of a benefit statement furnished pursuant to
ERISA. The information provided must be written in a manner calculated to be
understood by the average plan participant, and fee and expense information may be
expressed in terms of a monetary amount, formula, percentage of assets or per capita
charge, unless a provision of the regulation explicitly requires it to be expressed
otherwise. 

The DOL noted in the preamble to the final regulation that it is exploring whether, and
possibly how, to modify the standards applicable to electronic distribution of required
plan disclosures and that, pending that review, the general disclosure regulation at 29
C.F.R. § 2520.104b-1 applies to material furnished under this regulation, including the
safe harbor for electronic disclosures.

When must information be disclosed to participants and beneficiaries in

participant-directed individual account plans?

The final regulationrequires that the disclosures of general information, general plan
expense information, individual expense information and investment related information
under the regulation, as summarized above, be provided on or before the date on which
a participant or beneficiary can first direct his or her investments. Such information is
also required to be disclosed annually. If there is a change to the general operational and
identification information and fee and expense information, a description of the change
generally must be provided at least 30 days, but not more than 90 days, in advance of
the effective date of the change. The only exception to this rule is for events that were
unforeseeable or circumstances beyond the control of the plan administrator, in which
case notice of such change must be provided as soon as reasonably practicable. 
Because the DOL views all changes as "material," all changes must be disclosed, and the
materiality requirement stated in the proposed regulation has been eliminated. 

Plan administrative expenses actually charged to a participant's or beneficiary's account
must be disclosed at least quarterly, and must include a description of the services to
which the charges relate and the dollar amounts fees actually charged during the
preceding quarter. 



Similarly, the final regulation requires quarterly disclosure of the dollar amount of the
fees and expenses that are actually charged during the preceding quarter to a
participant's or beneficiary's account and a description of the services to which the
charges relate. To the extent such expenses are disclosed during a quarter, for example
by a confirmation statement after a charge is deducted from an account, they need not
be disclosed on the subsequent quarterly statement.

Transitional Rules

Although the final regulation is effective December 20, 2010, it is applicable to plan years
beginning on or after November 1, 2011. As such, the DOL has included transitional rules
for satisfying the initial disclosure requirements required under the regulation. The initial
disclosures required on or before the first date on which a participant or beneficiary can
first direct his or her investment must be furnished no later than 60 days after the rule’s
applicability date to participants or beneficiaries who had the right to direct the
investments held in, or contributed to, their individual accounts on the applicability date.

The final regulation also provides relief from the disclosure requirements for returns over
a 5- and 10- year period for certain designated investment alternatives. For plan years
beginning before October 1, 2021, if a plan administrator reasonably and in good faith
determines it does not have information on expenses attributable to the plan that is
necessary to calculate the 5-year and 10-year average annual total returns for a
designated investment alternative not registered under the Investment Company Act of
1940, the plan administrator may use a reasonable estimate of such expenses or it may
use the most recently reported total annual operating expenses of the investment
alternative as a substitute for such expenses. If the plan administrator does so, it must
inform the participants and beneficiaries of the basis on which the returns were
determined.

Final Amendment to the Regulation under ERISA Section 404(c)



The final regulation also amends the rules applicable to ERISA § 404(c) plans, compliance
with which will exempt the plan’s fiduciaries from liability for investment decisions made
by participants and beneficiaries. This amendment integrates the new disclosure
requirements of the final regulation for section 404(a) into the existing section 404(c)
regulation to avoid having different disclosure requirements for plans intending to
comply with the ERISA § 404(c) requirements. Accordingly, all self-directed individual
account plans must comply with the new disclosure regulations. The DOL also reiterated
its view that the disclosure requirements embodied in the final regulation do not relieve a
fiduciary from its duty to prudently select and monitor service providers or designated
investment alternatives offered under the plan.

[1] Such general plan administrative expenses may include legal, accounting and
recordkeeping fees, that may be charged against, or affect the balance of, individual
accounts.

[2] Such individual expenses may include fees attendant to processing plan loans or
qualified domestic relations orders, fees for investment advice, fees for brokerage
windows, commissions, front or back-end loads or sales charges, redemption fees and
similar expenses, and optional rider charges in annuity contracts.

[3] Such shareholder type fees may include commissions, sales loads, sales charges,
deferred sales charges, redemption fees, surrender charges, exchange fees, account
fees, and purchase fees.

[4] FAB 2006-03 provides: "To help achieve long-term retirement security, you should
give careful consideration to the benefits of a well-balanced and diversified investment
portfolio. Spreading your assets among different types of investments can help you
achieve a favorable rate of return, while minimizing your overall risk of losing
money. This is because market or other economic conditions that cause one category of
assets, or one particular security, to perform very well often cause another asset
category, or another particular security to perform poorly. If you invest more than 20% of
your retirement savings in any one company or industry, your savings may not be
properly diversified. Although diversification is not a guarantee against loss, it is an
effective strategy to help you manage investment risk."

Related Professionals



Russell L. Hirschhorn
Partner

•

Myron D. Rumeld
Partner

•

Robert M. Projansky
Partner

•

Steven D. Weinstein
Partner

•

Ira G. Bogner
Managing Partner

•

Proskauer.com


