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Last month, in Jane Doe v. Alkiviades David, a Los Angeles Superior Court jury returned a

verdict in a sexual assault and harassment case in the amount of $900 million.[1] This

verdict is one of the largest ever for a single-plaintiff employment case.

Jane Doe is a former employee who sued David and various entities he owns in Los
Angeles Superior Court in September 2020 for sexual assault and battery, false
imprisonment, civil rights violations, sexual harassment, sex and gender discrimination,
retaliation, failure to prevent, wrongful termination and constructive discharge, and

intentional infliction of emotional distress.

Doe's complaint alleges that, among other things, David sexually harassed, assaulted
and raped her while she worked as a business developer and brand ambassador at two of

David's companies, Hologram USA Inc. and Swissx Labs AG Inc.

During the short trial, in which it appears no case was put on by the defense, Doe moved
for a directed verdict as to her causes of action for sexual assault and battery and

intentional infliction of emotional distress, which the court granted as to liability.[2]

She also moved to dismiss her other causes of action without prejudice, which was

granted.

After deliberating for less than a day, the jury awarded Doe $100 million in compensatory
damages and $800 million in punitive damages. Although possibly unsustainable on

appeal, the amount is seen as a possible record.

In the past decade and in California alone, there have been at least 24 of what are known

as nuclear verdicts, or verdicts in excess of $10 million.

Constitutional Limits on Punitive Damages Awards
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Punitive damages exist to punish wrongful conduct and to deter future wrongful conduct.
While punitive damages these days are sky-high and growing, they're not limitless — the
14th Amendment's due process clause prohibits imposing excessive or arbitrary

punishments.

A set of guideposts articulated by the U.S. Supreme Court in its 1996 decision in BMW of

North America v. Gore and its 2003 decision in State Farm Mutual Automobile Insurance

Co. v. Campbell established a framework for analyzing whether a punitive damages

award violates constitutional due process.

The court must consider:

??77The degree of reprehensibility of the defendant's conduct;

??77The disparity between the punitive damages award and the actual or potential
harm suffered by the plaintiff, often described in terms of the numerical ratio of the

punitive damages award to the compensatory damages award; and

??7The civil penalties allowed in comparable [3]

Under federal and state law, a punitive damages award that is more than a single-digit

multiplier of the compensatory damages award generally violates due process.

In reviewing damages awards, the California Court of Appeal has concluded that a 6-1
punitive to compensatory damages ratio approaches the highest permissible limit, while

more frequently greenlighting much lower ratios such as 1-1, 1.5-1, 2-1 and 3.5-1.[4]

The ratio determined, or affirmed, in each case follows a fact-specific analysis based on
the three guideposts, with the degree-of-reprehensibility factor usually carrying the most
weight. California courts also look at the amount of the compensatory damages award —
where the compensatory damages award is substantial, that may lead a court to

conclude a lower punitive damages ratio is appropriate.

The guideposts allow for flexibility in a court's analysis depending on the specific facts of
each case, but do little to offer tangible guidance to a jury faced with filling out a verdict
form. Despite the well-established principle that punitive damages awards should be no

more than a single-digit multiplier of the compensatory damages award, this information

is not typically disclosed to juries.
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One of the great ironies is that everyone in the courtroom, including the judge and the
attorneys trying the case, are keenly aware of these constitutional limits — everyone

other than perhaps the most important people present: the jury itself.

A judge generally does not instruct the jury about these constitutional limits, and counsel
for the plaintiff and the defendant have their own reasons not to mention them, usually
having to do with not wishing to suggest either a ceiling or a floor that might attract the

jury's attention and affect its judgment.

In California trial courts, juries are guided by the Judicial Council of California Civil Jury

Instructions.

The guidance, however, is relatively minimal: The California jury instructions and
corresponding sample verdict forms for punitive damages in employment cases merely
tell a jury that — after finding evidence of malice, fraud or oppression — "[t]here is no
fixed formula for determining the amount of punitive damages," and to "consider all of
the following factors in determining the amount,"” before proceeding to list out a series of

factors that track the three-pronged guideposts articulated by courts.[5]

Occasionally, juries find themselves seeking more guidance when faced with calculating
a damages award. In fact, the jury in Doe v. David submitted a question form to the
court, asking, "Is the 'ten times' amount for punitive statutorily based or just a

suggestion?"[6]
Recent Punitive Damages Awards in California Courts

The ratio of punitive to compensatory damages awarded in Doe v. David was 8-1 — very
high, but not necessarily unconstitutional. Despite being a single-digit ratio, and the
particularly reprehensible conduct, the punitive damages award could still be considered
impermissibly excessive given the very high award of compensatory damages in the case

($100 million).

In addition to the nearly $1 billion damage award in Doe v. David, below is a sampling of
some other recent high damages amounts awarded by California juries in employment

cases over the past five years.
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Employers wondering what can be done to avoid the possibility of an astronomical jury
verdict should strongly consider using arbitration agreements with their employees.
Arbitration agreements, which are still valid and enforceable for most claims in California
despite numerous legislative efforts to outlaw them, offer time- and cost-saving benefits

to employers and employees alike.

While it may not have been possible to compel the plaintiff in Doe v. David to arbitrate
her claims for sexual harassment and assault following the effective date of the Ending
Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021 even if she had
signed such an agreement, the existence of a valid arbitration agreement may have

spared other employers mentioned above.[7]

Another potential solution is to reform the standard jury instructions so that jurors are

informed of constitutional limits on punitive damages awards before they deliberate.

This might promote judicial efficiency and conservation of the parties' resources by

reducing the need for post-verdict motion and appellate practice.

In short, judges could let juries know that if they do decide to award punitive damages,
the amount should generally not exceed, say, two or three times the amount of

compensatory damages awarded in the case.

On the other hand, the defense bar is likely to worry that a jury, armed both with
knowledge of the constitutional limitations and with a strong desire to punish a
defendant for its misconduct, will simply increase the amount of compensatory damages
it awards so that a lower single-digit multiplier will result in the jury's intended punitive

damages award.[8]

Conclusion

Ever-larger jury verdicts in employment cases seem to have become rather

commonplace in California and other large jurisdictions in recent years.

Juries tend to identify with an employee who may have lost a job or been the victim of
harassment, discrimination or retaliation; the jury may seek not only to make that
employee whole, but also to punish, sometimes severely, wrongful conduct for which it

perceives the employer to be responsible.



Employers should think twice before trusting their fate to a jury in cases like these. The
best and really only antidote to such a problem remains arbitration — it is the surest and

most reliable way of resolving employment-related disputes in a business-like manner.
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Reproduced with permission. Originally published August 7, 2024, "Latest 'Nuclear
Verdict' Underscores Jury-Trial Employer Risk,” Law360.
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