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Arbitration has long been a staple of the American workplace — it is a relatively quick
and simple means of resolving employment disputes.

In fact, some 60 million workers — approximately 55% of all nonunion, private sector
employees — have agreed to adjudicate their disputes through arbitration rather than
protracted and expensive litigation, according to a 2018 study conducted by the
Economic Policy Institute.[1]

The proposed Forced Arbitration Injustice Repeal, or FAIR, Act will change all of that by
voiding all existing and prohibiting all future predispute arbitration agreements.[2]

The FAIR Act would only permit the use of arbitration on a voluntary basis after the
dispute arises, which is cold comfort for employers because, in our experience, many
plaintiff-side employment lawyers prefer to have juries resolve disputes rather than a
neutral retired judge or practitioner acting as an arbitrator.

The FAIR Act was passed by the U.S. House of Representatives, but not the U.S. Senate,
in the last Congress. A revived version of the bill was reintroduced in the 117th Congress
in February. The law would prohibit:

1. predispute arbitration agreements that force arbitration of future employment,
consumer, antitrust or civil rights disputes; and

2. agreements and practices that interfere with the right of individuals, workers and
small businesses to participate in a joint, class or collective action related to an
employment, consumer, antitrust or civil rights dispute.[3]

The sudden extinction of arbitration in the employment context will have a significant
impact on most employees and employers and the American economy at large.
Arbitration has been a primary mechanism of dispute resolution for nearly a century,
and, since the enactment of the Federal Arbitration Act in 1925, the U.S. Supreme Court
has repeatedly held the FAA reflects a national policy favoring arbitration.[4]
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Likelihood of Passage

As with most currently pending federal legislation, whether the FAIR Act becomes law
depends on the Senate and the status of the filibuster, which mandates 60 votes for most
Senate action. However, even if the filibuster remains intact, there is potential bipartisan
support for the FAIR Act.

Indeed, Sen. Lindsey Graham, R-S.C., has supported limiting arbitration agreements,
stating: "Arbitration has a place in society. I want to be pro-business, but everything
that's good for business may not be the best answer for society."[5]

Similarly, Sens. Joe Manchin, D-W.Va., and Kyrsten Sinema, D-Ariz., may vote with the
Democrats to enact some version of the FAIR Act.[6] Thus, a compromise bill that passes
the Senate would most certainly be signed by the president.

Benefits of Arbitration and the Unintended Consequences of the FAIR Act

For employers and employees alike, arbitration offers the incomparable advantages of
increased speed, finality, cost-efficiency, flexibility and predictability. By invalidating
predispute arbitration agreements and class action waivers, the FAIR Act would eliminate
these benefits.

First, litigation is costly and slow. If the FAIR Act becomes law, workers will likely
experience extended litigation schedules in already overburdened courts — which will
only become more clogged once 60 million workers are forced to file any and all claims
they may have in court rather than arbitration.[7]

Arbitration, on the other hand, typically results in a hearing and decision within 11.6
months on average.[8] The process to confirm or vacate an arbitration award typically
takes a few months, as opposed to a yearslong appellate process that often results from
multimillion- dollar jury verdicts that employers have no choice but to appeal.[9]
Arbitration also offers employees and employers finality by doing away with appeals
unless the parties agree otherwise.[10]

Second, arbitration costs and fees are often — in some states always — borne by the
employer and they pale in comparison to the hundreds of thousands of dollars in
attorney fees and costs that typically accompany civil litigation.[11]



Arbitration minimizes the most costly and wasteful component of litigation — discovery
— by reasonably limiting written discovery requests and depositions. A 2010 survey of
Fortune 200 companies' discovery efficiency and costs in court litigation, conducted by
Lawyers for Civil Justice, the Civil Justice Reform Group and the U.S. Chamber Institute for
Legal Reform, showed "the ratio of pages discovered to pages entered as exhibits is as
high as 100/1."[12]

Third, arbitration brings welcome predictability. Arbitrators, experienced at assessing
liability and damages, tend to make reasonable awards that generally are confirmed by
courts. Jury awards, on the other hand, can be arbitrary and inconsistent, and can result
in multimillion-dollar single-plaintiff verdicts that bear no rational relationship to the harm
suffered by the employee.[13]

Such "let's win the lottery" results often benefit plaintiffs lawyers who typically have
contingency fee arrangements whereby they share in up to 50% of their clients'
recovery.[14]

In general, however, arbitrations often result in better monetary outcomes for employee
plaintiffs. In fact, a recent study found that employees prevailed more often, recovered
more money and resolved their claims more quickly in arbitration than in litigation.[15]

Similarly, in class actions pending in court — which are often settled and rarely litigated
through trial — class members often receive very little monetary compensation while
millions of dollars are paid to their attorneys.[16]

Opponents of the FAIR Act point out that banning predispute arbitration agreements
would likely result in more money going to the big business of the plaintiffs bar as
opposed to victims of workplace discrimination. This may be one of the reasons why trial
lawyers are in support of the FAIR Act.[17]

Finally, arbitration expands access to justice by providing an opportunity for employees
to obtain relief without an attorney.[18]

Alternative Approach: Employees Decide Whether the Arbitration Is

Confidential
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Arbitration is often criticized by the plaintiffs bar as being secretive because it typically
takes place in a private setting instead of a public proceeding in open court.[19] On the
other hand, arbitration provides employees with a nonpublic forum that some actually
may prefer.

Those employees who do not wish to air their personal stories in public or who want to
keep their employment disputes private while they are trying to find or are just starting a
new job with another employer may not wish to go public with their claims. Sexual
harassment and assault victims also may prefer to bring their claims in a forum where
their privacy is protected, but the court system provides such individuals limited
options.[20]

The secrecy concern can be easily solved by the arbitration agreement itself by granting
the employee unfettered discretion to decide whether the arbitration will be confidential
or public. This solution gives parties their "day in court" with access to discovery, a
neutral fact-finder and a prompt resolution.

Further, the parties are able to mutually select an ideal finder of fact for their dispute —
presumably one with subject-specific expertise and often decades of prior experience on
the bench.

Giving the employee the right to choose whether the proceeding is confidential
overcomes one of the arguments against arbitration that is often advanced by trial
lawyers and opponents of arbitration, which is that private, nonpublic arbitration
proceedings protect guilty employers and supervisors — giving them some imagined
license to harass and discriminate at will the next time around.[21]

Of course, the truth is that very few employers or supervisors who have been through a
full- blown litigation or arbitration proceeding will welcome such an experience again
anytime soon.

In today's climate in which the adjudication of disputes is expensive, unpredictable and
continually slowed by packed court dockets, it is no wonder parties opt for the arbitration
process. The FAIR Act, if enacted, would make it far more difficult for employers and
employees to reach swift and economical resolution of their disputes.



And by giving employees the option of having a nonconfidential arbitration proceeding,
the criticism of arbitration as a secretive proceeding that unfairly benefits employers
disappears.

Reproduced with permission. Originally published April 29, 2021, "Employee Choice is

Better Alternative to Anti-Arbitration Bill," Law360.
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