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With Election Day just around the corner, we’ll be highlighting some of the issues facing
employers in a two-part series on elections and the workplace. In this first installment,
we’ll look at employee protections around political speech and activity both in and
outside the workplace. In Part 2, we’ll address statutory leave entitlements for employees
to vote or engage in other political activities.

Political Speech in the Workplace

Political speech and activity in the workplace is a recurring source of employer concern,
for a number of reasons. First, when these discussions or activities occur during working
hours, they can impact performance, productivity, or even cross the line into unlawful
bullying or harassment.

In addition, if the employer is a tax-exempt organization, certain political speech can also
implicate the organization’s tax-exempt status. Many tax exempt-organizations are
subject to significant restrictions on lobbying and political activities in exchange for the
public subsidy that they receive. For example, a 501(c)(3) organizations may lose their
tax-exempt status if they engage in political campaign activities or if a substantial part of
its activities involve lobbying. Speech by an employee that constitutes political campaign
or lobbying activity may be attributed to the organization if it can be inferred that an
employee’s speech is made as a representative of the organization or that the speech
has been ratified by the organization. This could happen, for example, if an employee,
using their own social media account that the employee also uses to engage in speech
on behalf of the organization, engages in lobbying activity by urging followers to contact
their state representative to advocate for the adoption or rejection of proposed
legislation.



Finally, when employees attend political rallies or support causes – for example, on social
media – they may (intentionally or not) criticize or create a conflict of interest with their
employer. How far employers can go to restrict employee speech and activity is a
complicated question, governed by several sources of law.

Employee “Free Speech.”

Despite popular misconception, there is no general right to “free speech” in a private
sector workplace.  As an initial matter, because the U.S. Constitution is primarily
concerned with issues that involve state actors rather than private actors, the First
Amendment does not prevent private employers from prohibiting political speech in the
workplace.  Speech by public sector employees may be protected by the First
Amendment, but only to the extent it involves a matter of public concern.  Therefore,
subject to the limited exceptions discussed below, private sector employers are generally
free to prohibit and discipline employees for discussing politics at work.

Free speech protections can extend to private sector employees by statute.  For
example, Connecticut General Statute § 31-51q prohibits employers from taking any
adverse action against employees for exercising their First Amendment rights, provided
that such activity does not interfere with the employee’s job performance or the
employment relationship.  As in the context of public sector free speech protections,
courts have interpreted this statute to only protect statements made outside of the scope
of employment, and not speech pursuant to official duties (e.g., reports of labor law or
payroll violations).

In addition, Section 7 of the National Labor Relations Act (“NLRA”), which applies to both
union and non-union employees, protects certain “concerted activities” of employees for
the purposes of “mutual aid or protection.”  Political speech or activity that is unrelated
to employment – for example, an employee distributing campaign literature encouraging
co-workers to vote for their candidate or political party of choice – would not be covered
or protected by the NLRA. The NLRA therefore does not prevent employers from
prohibiting these purely political discussions or activities in the workplace.

https://www.cga.ct.gov/current/pub/chap_557.htm#sec_31-51q


However, political speech may be protected by the NLRA when it relates to the terms or
conditions of employment.  For example, conversations regarding wages, hours,
workplace safety, company culture, leaves, and working conditions may be deemed
protected concerted activity and therefore be protected.  An employee who encourages
co-workers to vote for a candidate because the candidate supports an increase in the
minimum wage might claim protection under the NLRA.

The same rule generally applies to employee advocacy.  When employees are engaging
in advocacy unrelated to employment, the National Labor Relations Board has taken
the position that employees are simply acting “in the interest of the community at large
and in furtherance of [their] own political agenda.”  For example, a construction worker
engaging in advocacy involving police reform at a protest or before a legislative body
would likely not be protected because the topic of the advocacy is unrelated to the
employee’s job as a construction worker.  However, if the same construction worker was
advocating before a legislative body in support of safety regulations that would impact
the jobsite, the employee’s advocacy would likely qualify as protected concerted activity.

Therefore, despite that employers have broad authority to prohibit political discussions at
work, employers should ensure that their policies and practices do not infringe upon
rights granted to employees under state law or the federal NLRA.

Lawful Outside Activity/Off-Duty Conduct Statutes.

Many states have laws that prohibit adverse action against employees based on lawful
activities outside the workplace, including political activities. For example:

In approximately a dozen states, employers are prohibited from preventing
employees from participating in politics or becoming candidates for public office.
New York Labor Law § 201-d prohibits employers from discharging or otherwise
discriminating against employees because of their “political activities outside of
working hours, off of the employer’s premises and without use of the employer’s
equipment or other property, if such activities are legal.”  Political activities are
defined to include: (1) running for public office, (2) campaigning for a candidate for
public office, or (3) participating in fund-raising activities for the benefit of a
candidate, political party, or political advocacy group.  Similar laws exist in
California, Louisiana, and Minnesota, among other states.

•

Other states – including Delaware, Florida, Massachusetts, and New Jersey–
prohibit employers from attempting to influence an employee’s vote in an election.

•

https://www.nlrb.gov/guidance/memos-research/advice-memos
https://www.nysenate.gov/legislation/laws/LAB/201-D
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1101.&lawCode=LAB#:~:text=No%20employer%20shall%20make%2C%20adopt,becoming%20candidates%20for%20public%20office.
http://www.legis.la.gov/legis/Law.aspx?d=84016
https://www.revisor.mn.gov/statutes/cite/10A.36
https://delcode.delaware.gov/title15/c051/sc03/index.shtml
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0104/Sections/0104.081.html
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleVIII/Chapter56/Section33
https://law.justia.com/codes/new-jersey/2013/title-19/section-19-34-27/


For example, in Florida, “[i]t is unlawful for any person … to discharge or threaten
to discharge any employee … for voting or not voting in any election, state, county,
or municipal, for any candidate or measure submitted to a vote of the people.”   A
dozen or so states approach this issue in a more limited fashion by prohibiting
employers from attaching political messages to pay envelopes.

At least two states, Illinois and Michigan, prohibit employers from keeping a
record of employee’s associations, political activities, publications, or
communications without written consent.

•

Washington, D.C. prohibits discrimination in employment on the basis of political
affiliation. Despite its seemingly broad scope, this statute has been interpreted to
only protect political party membership and not (1) membership in a political group,
or (2) other political activities, such as signing a petition.

•

These laws vary considerably from state to state, so it is important for employers to
consult the statutes in each jurisdiction in which they operate and ensure that their
policies and practices are compliant.

Employer Access to Employee Social Media.

As employees turn to social media to discuss the election and other political and social
issues, employers should remain mindful of restrictions on their ability to monitor or
discipline employees for their social media use.  In addition to potential issues under the
NLRA and state-level free speech guarantees, the federal Stored Communications Act
(“SCA”) and a number of state statutes also regulate an employer’s ability to monitor
employee social media activity.

The SCA affords privacy protections to certain electronic communications.  Although the
law predates the advent of social media as we know it today, courts have applied it to
unauthorized access of employee social media accounts.  Therefore, employers across
the country should exercise caution before accessing employees’ social media accounts
without their authorization or coercing employees to turn over information posted on
social media.  Such actions not only carry risk under the SCA, but also under various
state laws.  For example:

Approximately half a dozen states – including Colorado, New Hampshire, and
Vermont – prohibit employers from requesting that employees change their
privacy settings to make information on social media accounts visible to their
employer.

•

http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0104/Sections/0104.081.html
https://www.ilga.gov/legislation/ILCS/ilcs3.asp?ActID=2395&ChapterID=68
http://www.legislature.mi.gov/(S(esa3a4oci44rs5ivzuz0qmlc))/mileg.aspx?page=getobject&objectname=mcl-423-508
https://code.dccouncil.us/dc/council/code/titles/2/chapters/14/
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=90bb9e1d-a2f0-458e-a828-27029c28e8ec&title=8-2-127.+Prohibitions+of+employer+-+requiring+access+to+personal+electronic+communication+devices+-+definitions+-+rules&populated=false&haschildren=&level=6&nodepath=%2FROOT%2FAAI%2FAAIAAB%2FAAIAABAAC%2FAAIAABAACAAB%2FAAIAABAACAABAAB%2FAAIAABAACAABAABABE&nodeid=AAIAABAACAABAABABE&config=014FJAAyNGJkY2Y4Zi1mNjgyLTRkN2YtYmE4OS03NTYzNzYzOTg0OGEKAFBvZENhdGFsb2d592qv2Kywlf8caKqYROP5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A60V3-5YH1-F016-S01T-00008-00&ecomp=c38_9kk&prid=db18ae9c-1344-47f7-898d-90ce90e41502
https://www.gencourt.state.nh.us/rsa/html/XXIII/275/275-74.htm
https://legislature.vermont.gov/statutes/section/21/005/00495l


In more than two dozen states – includingCalifornia, Illinois, Louisiana,
Maryland, New Jersey, and Virginia – employers are prohibited from requesting
social media usernames and passwords from employees.

•

Despite these limitations, employers generally have significantly greater leeway to
monitor social media activity conducted on the employer’s systems when such
monitoring is pursuant to the employer’s written policy.  In addition, many of the statutes
prohibiting employers from requesting social media log-in information contain exceptions
that allow employers to request this information for the purpose of accessing an
employer-owned device or account.  Employers relying on their internal policies to justify
action with an impact on employees should always be mindful to interpret and apply
those policies in a consistent and otherwise non-discriminatory manner.

*     *     *

All signs point to this year’s election season being one of the more contentious in U.S.
history.  Given the wide range of federal, state, and local laws protecting employee
speech and political activities, employers should: (1) review their policies to ensure that
they are compliant with the laws in each jurisdiction in which they operate, (2)
communicate these policies to managers and supervisors and provide effective training
where necessary; and (3) monitor compliance on a regular basis.

If you have any questions about politics and the workplace, please contact a member of
Proskauer’s Labor & Employment Department.
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