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On February 27, 2015, the regulatory agencies responsible for implementing the Volcker
Rule released a Frequently Asked Question (FAQ) on the Volcker Rule. The FAQ clarifies
that a non-U.S. banking entity may invest in "covered funds" that are marketed to U.S.
residents by unaffiliated third parties, as long as the non-U.S. banking entity (including its
affiliates) does not engage in the offer or sale of interests in the covered funds (and
provided certain other conditions are met). A non-U.S. banking entity is a banking entity
that is not organized, and is not directly or indirectly controlled by a banking entity that is
organized, under U.S. or state laws. Covered funds include private funds that would be
investment companies but for Section 3(c)(1) or 3(c)(7) of the Investment Company Act
and certain commodity pools.

The Volcker Rule generally prohibits banking entities from acquiring or retaining an
ownership interest in or sponsoring a covered fund.[1] However, under an exemption to
the Volcker Rule, referred to as the "SOTUS Exemption," non-U.S. banking entities may
invest in covered funds subject to certain conditions, including the requirement that "no
ownership interest in the covered fund is offered for sale or sold to a resident of the
United States" (the Marketing Restriction). The FAQ clarifies that the Marketing
Restriction only applies to the activities of the non-U.S. banking entity investing in a
covered fund, and not to the activities of a third party that is unaffiliated with the non-
U.S. banking entity. The FAQ also provides that a non-U.S. banking entity that sponsors
or serves, directly or indirectly, as the investment manager, investment adviser,
commodity pool operator or commodity trading advisor to a covered fund will be
considered to be engaged in the offering and sale of ownership interests in such fund,
and thus the SOTUS Exemption will not be available to the non-U.S. banking entity if such
ownership interests are offered or sold to U.S. residents.   

http://www.federalreserve.gov/bankinforeg/volcker-rule/faq.htm#13


Accordingly, while a non-U.S. banking entity may not invest in a covered fund with
respect to which the non-U.S. banking entity (including its affiliates) offers or sells
ownership interests to U.S. residents, a non-U.S. banking entity may invest in a covered
fund sponsored by an unaffiliated third party with respect to which an unaffiliated third

party offers or sells ownership interests to U.S. residents, subject to certain conditions.

If you have any questions regarding the agencies' guidance set forth in the new FAQ or
the SOTUS Exemption, please feel free to contact your usual contact at Proskauer or any
of the Proskauer lawyers listed in this alert.

[1] The Volcker Rule permits a banking entity to act as sponsor to, and to acquire and
retain a de minimis ownership interest in, a covered fund organized in connection with
the provision of advisory services by the banking entity to its customers.  
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