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In recent years, alternative dispute resolution 
(ADR) has grown in popularity, especially 

mediation as a forerunner to the more formal 
arbitration process. Corporate business dis-
putes continue to arise with greater frequency, 
especially in cross-border cases as companies 
seek to globalise, and ADR is playing a piv-
otal role in resolving many conflicts. There are 
several reasons for this. Parties are increas-
ingly disinclined to initiate litigation. Court 
queues are getting longer, delays are common 
and the whole process can be extremely expen-
sive. Speed is vital in minimising the impact 
of a business dispute, and a poorly-managed or 
lengthy conflict can result in significant losses. 

In the right situations, ADR (both media-
tion and arbitration) can be a highly success-
ful remedy to all these problems, and allows 
the parties involved a measure of control over 
proceedings while maintaining confidentiality 
in most cases. “Using ADR as a business tool 
for managing conflicts is a trend that is on the 
increase, as businesses become more aware of 
the increased risks they now face on a regular 
basis,” says John Heaps, Head of Litigation 
and Dispute Management at Eversheds. 
“Businesses are becoming increasingly un-
derstanding about issues concerning dispute 
resolution and want to achieve the best result 
with minimum impact on day-to-day business. 
ADR is one way to do this.” Mediation is now 
accepted to the extent that many courts will 
insist that parties at least attempt it, or some-
times insist upon it, before bringing a griev-
ance to a hearing in court.

In cross-border disputes, an advantage of 
ADR is that it removes the regional bias that 
can spring up in local legal proceedings. “The 
growth of global transactions has caused com-
panies to turn to international arbitration to 
resolve cross-border disputes,” points out 
Claire P. Gutekunst, a partner at Proskauer 
Rose. “They want to obtain a neutral forum and 
highly qualified decision makers, often outside 

the disputants’ home countries, thus elimi-
nating the ‘home court advantage’ of resolv-
ing a dispute in one country’s court system.” 
Shifting the conflict to non-partisan territory 
can make all the difference. Even mediation, 
which used to be considered a ‘soft touch’ 
by the international business community, has 
become a firmly-established option in cases in-
volving multiple parties and jurisdictions. 

One of the major benefits of mediation is that 
it allows all parties to avoid the acrimony of 
litigation, which can destroy commercial re-
lationships. Often companies that choose 
mediation are already in a reasonable and re-
ceptive frame of mind. According to Mike 
Lind, a managing director at ADR Group, the 
reason the mediation process is so effective 
is because parties who participate typically 
do so with the intention of defusing the situ-
ation and moving forward. “Conversely,” he 
says, “litigation and arbitration are adversar-
ial and determinative in nature. The process 
of mediation does not focus exclusively on 
legal rights and positions. It enables parties 
to reach informed decisions based on com-
mercial expediencies.”  

As a result, the success rate of mediation 
tends to be high, at around 80 percent. By 
virtue of consenting to mediation, the implica-
tion is that both sides are seeking an amicable 
resolution rather than adopting a winner/loser 
mentality. Furthermore, mediation seeks a 
conclusion that will best suit the businesses, 
rather than relying heavily on legislation and 
legal precedents. If mediation proves unsuc-
cessful, the parties can still resort to arbitra-
tion. The success of this next step will again 
be dependent on the underlying motives of the 
parties in dispute. “If both parties truly wish to 
resolve the matter through the ADR process, 
the success rate is very high,” notes Gregory 
E. Wolski, a partner in Fraud Investigation & 
Dispute Services at Ernst & Young LLP. “But 
issues can arise if one or both parties view the 

process as a precursor to litigation. As an ar-
bitrator, it is next to impossible to accurately 
identify the mindset of the parties during the 
ADR process.”

An additional benefit of mediation is that it 
safeguards reputations, which are dragged into 
the limelight if formal litigation is used. Of 
course, if mediation does succeed, the parties 
involved have, with the aid of an impartial 
expert, reached a solution without resorting to 
costly court action. Furthermore, the parties are 
free to choose the format of mediation (online, 
written, telephone, etc.), allowing them to 
customise and schedule proceedings more 
conveniently than is the case with litigation. 
Mediation is therefore easy to conduct due to 
its relative brevity and informality. “It enables 
parties to settle their differences without the 
need to incur the very high costs typically as-
sociated with litigation, to do so quickly and 
without oppressive procedures, in private 
and in a way that leaves open the possibility 
of being able to do more business together,” 
explains Jonathan Leslie, Head of Litigation 
and Dispute resolution at Travers Smith. “No 
one nowadays really thinks that a suggestion 
of mediation is a sign of weakness or lack of 
commitment to one’s case, but if it is mistaken 
for that, then any loss of image can be restored 
soon enough if litigation has to ensue.”

Advisers agree that the sooner a company 
starts preparing for disputes, the easier they will 
be to resolve – provided the right people are in-
volved. According to Mr Wolski, anticipating 
typical disputes and drafting specific clauses 
in the purchase agreement can help consider-
ably in avoiding or minimising disputes after 
the fact. “Each party should be thinking about 
the possibility for disputes before they even 
sign the agreement. In that way, safeguards 
and examples can be built in to help mitigate 
or avoid a dispute. Certainly, after closing, 
the review of available documentation also 
can help to mitigate or eliminate the need for 
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ADR for certain of the perceived disputed 
items,” he says. Of course, it is still the case 
that many companies take a reactive approach 
to dispute, but this often prolongs the conflict. 
It may be that ADR is completely unsuitable 
for a set of circumstances, but identifying this 
sooner rather than later will still save time and 
money, particularly in light of the increasing 
costs of arbitration. One caveat, however, is 
that mediation can fail if it is begun too early. 
In such cases, advance preparation can cause 
parties to ‘harden’ their standing on the matter, 
which quashes any hope of reaching a com-
promise later on.

Many practitioners encourage companies 
to include an ADR or mediation provision in 
their commercial contracts to diminish the re-
active approach that can lead to failure. On 
the whole, it is seen as a good idea – par-
ticularly if both parties wish to avoid litiga-
tion and preserve their business relationship. 
“This has proven to be one of the most effec-
tive ways for organisations to manage or min-
imise their litigation or general risk exposure. 
The value of such a clause is that it requires 
the parties to consider mediation as a main-
stream procedure, not a soft, optional private 
process,” says Mr Lind. Parties are likely to 
be amenable to such clauses at the time of es-
tablishing a contract, but less so in the heat 
of a dispute. It is also unlikely to be seen as 
a weakness or a concession if it is included in 
the main agreement. Furthermore, mediation 
is non-binding, and as such, there is nothing 
to lose by its inclusion. But unless the agree-
ment is drafted correctly, the parties involved 
may end up with a pointless and unenforce-
able clause in their agreement. At the end of 
the day, if there is no inclination to mediate, it 
will not be effective no matter how well it is 
worded, or how proficient the mediator might 
be. Some experts believe that such clauses are 
therefore superfluous, particularly as media-
tion can be undertaken at any time, and may 

put each party on guard from the outset.
An effective mediator or arbitrator is essen-

tial for success in ADR, but it is necessary 
to distinguish between the two, as different 
qualities are required for each role. “In me-
diation, the prime factor is the personal quali-
ties and experience of the mediator,” explains 
Mr Heaps. “The selection of the mediator 
also turns on style, depending on whether 
the parties prefer someone who is facilita-
tive or someone who takes a more proactive 
evaluative approach. In arbitration, law is a 
key component in most disputes, and legal 
knowledge combined with subject matter 
knowledge are often of equal relevance in the 
choice of arbitrator.” 

M&A is a frequent source of conflict requir-
ing ADR. Ms Gutekunst believes the major 
disputes often arise out of the lack of precision 
in parties’ representations and warranties. “For 
example, there often is a change in the com-
pany’s financial or business condition between 
the signing of the contract and the closing of 
the transaction that the purchaser argues was a 
‘material adverse change’. But the parties have 
failed to define that term with sufficient specif-
icity in the contract, which leads to protracted 
litigation,” she says, adding that clearly de-
lineating in the contract which liabilities will 
remain with the seller and which will be trans-
ferred to the buyer can eliminate conflict after 
the deal is done. In addition, failure to address 
differences in accounting practices from the 
start can soon lead into problems. These can, 
and probably will, occur as early as the post 
deal closing mechanisms, so both parties need 
to be sure that their methods align well in 
advance of this point. 

While these two factors do crop up with 
some regularity, it is still the case that there 
is really no such thing as a generic dispute, 
which will always cause problems. No two 
agreements are the same, and therefore ADR 
processes will be equally unique. They are 

influenced by the attitude and motives of the 
parties involved. Mr Leslie believes that the 
mediator or arbitrator must isolate the root 
causes of the problem. “Disputes almost inev-
itably arise where positions are not made clear 
or when important things are left unsaid or not 
contradicted,” he says. “Avoiding difficult 
discussions is often the underlying cause of 
all disputes and it is usually better to spell po-
sitions out at the appropriate time rather than 
avoid the issue and hope for the best.” Either 
way, the message is clear – however nebu-
lous or unpredictable a dispute might be, it is 
wise for the parties involved to move swiftly 
to an agreeable outcome. Acting late, or on 
incomplete or erroneous information, can be 
terminal to ADR, costing time, money and a 
business relationship if it fails. But done prop-
erly, ADR can restore a partnership through 
the best means available.  
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the sooner a company 
starts preparing for 
disputes, the easier 
they will be to resolve 
– provided the right 
people are involved.
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