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COMMENTS FROM THE
EDITOR-IN-CHIEF

Allan H. Weitzman
|

I don’t know how, but we did “it”
again! I wish I could take full credit
for “it.” But, it’s pure happenstance.

What’s “it”? “It” is when the
randomly submitted articles and
columns complete the cycle of
employment tenure: from hiring
to post-termination issues and
touching lots of bases in between.
We have hiring issues under the
ADA, handbooks, meals and lunch
breaks, an FMLA update, benefits
for military personnel under the
new USERRA regulations, termi-
nation of executives, and, finally,
warnings on post-termination ref-
erences. It’s almost as if this issue of
HR Advisor could be an abridged
textbook on employment law.
(And, that’s almost as good as the
“birdie” I had on the 10th hole

this morning!!)

ALLAN H. WEITZMAN is the head of the Labor and Em-
ployment Law Department in the Boca Raton office of Proskau-
er Rose LLP. Representing management exclusively, his
practice focuses on employment litigation (discrimination, wrong-
ful termination, etc.) and employment law counseling on a crisis
and day-to-day basis. Mr. Weitzman is a recognized national
speaker on employment law topics for The Society for Human
Resource Management (SHRM), Federal Publications, and
other groups. Mr. Weitzman has been certified by the Florida
Bar as a specialist in labor and employment law.

APPLICANTS WITH A PRIOR
HISTORY OF VIOLENCE

Don’t be fooled by the title of
Marty Denis’s column, “Risky
Business: Terminating the Mental-
ly Il with a Prior History of Vio-
lence,” because it’s really all about
bungled hiring. Marty discusses a
recent Ninth Circuit ADA case
where the employer waited until
three months after the employee
started before it did a criminal
background check to verify the ac-
curacy of the “prior conviction”
question on his employment appli-
cation. The belated background
check showed both a prior battery
conviction and a disposition of not
guilty of murder by reason of in-
sanity. Given this report and the
employee’s public interaction re-
sponsibilities, the employee was
terminated but later sued under
the ADA for discrimination based

on a perceived mental illness. If
you want to know (and can’t
guess) what happened, read Mar-
ty’s column.

THE CHALLENGE OF
HANDBOOKS

OK. So, now the applicants are in
the door and on day one, you give
them your handbook—or should
you? That question is the subject
of the article by Barbara Fitzger-
ald-Turner and Laura Drill: “The
Benefits and Dangers of Employee
Handbooks: Are They Worth the
Challenge?” The challenge, they
write, is how to find a balance
among the various competing ob-
jectives that handbooks are created
to meet. Barbara and Laura answer
not only this question but also
delve into a discussion of hand-
book style, disclaimers to respond
to legal concerns, and the compli-
cated concerns that present them-
selves when a revised handbook is
issued. After you read this article,
you’ll never take your handbook
for granted again.

MEAL AND REST BREAKS

Let me give you 172 million rea-
sons to read Christina Banks’s arti-
cle, “How to Comply With Meal
and Rest Break Law and Policy.”

Each of those 172 million reasons
had a dollar sign in front of it for

FREDRIC C. LEFFLER is Senior Counsel at Proskauer Rose LLP in the firm’s New
York City office. His practice is devoted exclusively to labor and employment law issues in

defense of employers. ‘Wal-Mart when a California court
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decision resulted in a verdict for
failure to provide meal breaks for
116,000 employees over a four-
year period.

Despite this, meal and rest break
compliance seems to be the for-
gotten step-child of FLSA compli-
ance. But, compliance with these
breaks are fraught with problems.
To learn about these problems, as
well as ways to minimize liability,
read every word of Christina’s ar-
ticle as if each word also had a dol-
lar sign in front of it.

SERIOUS HEALTH
CONDITIONS

It’s inevitable: your employees or
their spouse, parents, or children
will get sick and your employees
will want/need to take oft from
work. While all of our readers
know about FMLA compliance, it
may be difficult to keep up with the
recent judicial developments re-
garding health
tions,” unless, of course, you have
Janet Payton’s article, “‘Serious
Health Conditions’ under the FM-
LA.” Frankly, I think that the
FMLA reads more like tax code in-
tricacies than an employment law
statute. Janet’s article is quite valu-
able in that it both demystifies the
FMLA and provides a discussion of
recent cases that put the FMLA into
various practical contexts.

. . i
serious condi-

BENEFITS UNDER USERRA

While it’s not as inevitable as ill-
ness, military leave issues are be-
coming more commonplace. That

explains why, eleven years after
the passage of USERRA, the De-

partment of Labor has issued regu-
lations interpreting its provisions.
A portion of those regulations is
devoted to the implications of
USERRA to employee benefit
plans sponsors and employee ben-
efit plans. In “New USERRA
Regulations Clarify Benefit Obli-
gations,” Roberta Chevlowe and
Gia Brock focus on these implica-
tions and the notice obligations
applicable to employers. There are
health plan issues (while serving
and upon reemployment) and
pension plan issues, as well as
multi-employer plan issues for
both. Roberta and Gia lay it all out
for you and make compliance easy.

TERMINATING EXECUTIVES

I’ve always believed that executive
terminations create the greatest ex-
posure for two basic reasons: (1)
when there’s a loss of confidence
or the relationship turns sour, em-
ployers seek immediate termina-
tion even in the absence of a well-
documented file or the traditional
progressive disciplinary steps; and
(i) because of their high salaries,
terminated executives are attrac-
tive clients to plaintiffs’ attorneys.
In the face of this exposure, Rob-
ert Nobile and Beth Golub have
created a checklist that HR profes-
sionals should consider for execu-
tive terminations. Their column,
“Terminating An Executive: Key
Steps to Minimize Liability,” will
prove invaluable to you the next
time you're faced with the poten-
tial ramifications of these highly
explosive and sensitive situations.

POST-TERMINATION
DEFAMATION RISKS

Jerry Panaro’s column, “You're
Fired, and Here’s Why: Now Sue
Me!” fits in perfectly with my cra-
dle to grave employment law time-
line. Jerry answers the question:
now that you’ve decided to termi-
nate employment, what do you tell
the employee and others? Wel-
come to the world of defamation!

While defamation is not an em-
ployment law per se, we’re seeing
more and more of it as plaintiffs’ at-
torneys lard on extraneous claims
(including defamation) to enhance
the settlement value of their com-
plaints. Jerry’s column will sensitize
you to the tension that exists be-
tween the need to tell the employee
the true reasons to defend against
discrimination claims and the re-
sulting potential for defamation
suits. Knowing the various defenses
to defamation, as described by Jer-
ry, will give you a decided advan-
tage in easing this tension.

CONCLUSION

Speaking of telling the truth, I
would rather be playing a second
round of golf on this beautiful Sat-
urday afternoon than writing these
Comments. And, you would prob-
ably prefer any number of leisure
activities over reading this edition
of HR Advisor. But with today’s
ever-changing, fast-paced legal en-
vironment, there are certain sacri-
fices we all have to make as HR
professionals. This edition of HR
Advisor 1s worth the sacrifice.
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NEW USERRA REGULATIONS
CLARIFY BENEFIT
OBLIGATIONS

Roberta K. Chevlowe and Gia G. Brock

Eleven years after Congress passed
the Uniformed Services Employ-
ment and Reemployment Rights
Act of 1994 (USERRA)," which
protects the rights of employees
who leave employment to under-
take military service, the U.S. De-
partment of Labor (DOL) has pub-
lished final regulations interpreting
the statute’s provisions.

Although the regulations do
not impose any new legal require-
ments, they do clarify various ex-

ROBERTA KAREN CHEVLOWE,
Senior Counsel in the Labor and Em-
ployment Law Department of Proskauer
Rose LLP, practices in the field of em-
ployee benefits law. Roberta regularly ad-
vises clients on issues arising under
ERISA, COBRA, HIPAA, USER-
RA, and the Internal Revenue Code.
She is a co-author of the COBRA Hand-
book and received her Juris Doctor cum
laude from Brooklyn Law School.

GIA GABRIELLE BROCK is an as-
sociate in Proskauer Rose LLP’s Employ-
ee Benefits and Executive Compensation
Law Group in the Labor and Employment
Law Department. Gia received her Juris
Doctor from University of Pennsylvania
Law School, where she was the Executive
Managing Editor of the Journal of Labor &
Employment Law.

isting requirements (including the
statute’s antidiscrimination and
reemployment protections). This
article focuses on the regulations’
implications for employee benefit
plan sponsors and employee ben-
efit plans. Also included is a brief
discussion of the notice obligation
applicable to employers, since
many benefit plans also function
Plan

should undertake a review of their

as employers. sponsors
administrative rules and proce-
dures to ensure compliance with
the interpretations set forth in the

regulations.

HEALTH PLAN ISSUES
USERRA requires health plans to

provide service members with cer-
tain benefits both during military
service and upon reemployment.
In the preamble to regulations, the
DOL has clarified that cafeteria
plans are considered health plans
subject to USERRA and must
comply with the statute’s continu-

ation and reinstatement provisions.

Continued Health Plan
Coverage: Protections for
Service Members While Serving
USERRA provides that a service
member who leaves work to per-
form military service has the right
to elect to continue existing em-
ployer-based health plan coverage,
on a self-pay basis, for himself/her-
self (and eligible dependents) for a
period of time up to the lesser of
(a) 24 months; or (b) the period of
the military service (as defined in
the regulations). Generally, a
health plan may not charge a ser-
vice member more than 102 per-
cent of the full premium for such
coverage.

The DOL regulations provide
guidance regarding who may elect
continued health coverage pursu-
ant to USERRA. In particular, the
regulations clarify that a health
plan is not required to allow a ser-
vice member to initiate coverage
at the beginning of a period of mil-
itary service if he/she did not pre-
viously have such coverage. More-
over, the DOL clarified in the pre-
amble that, since USERRA con-
tinuation coverage is only available
in the context of an employment
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relationship, a service member
who has health coverage by virtue
of his/her status as a dependent of
an employee or as a retiree does
not have a right to elect to contin-
ue health coverage pursuant to
USERRA. Similarly, unlike CO-
BRA, a dependent of a service
member does not have an inde-
pendent right to elect continued
health coverage pursuant to
USERRA.

The statute itself does not con-
tain any guidance concerning the
procedures for electing and paying
for continuation coverage pursu-
ant to USERRA. However, the
regulations provide that plan ad-
ministrators may develop reason-
able requirements governing a ser-
vice member’s election of, and
payment for, continuation cover-
age, provided that such require-
ments are consistent with the
terms of the plan and USERRA’s
rules. The regulations further state
that it may be reasonable for a plan
to adopt the same election and
payment rules that the plan applies
to COBRA continuation cover-
age, provided that such rules do
not conflict with any provision of
USERRA. Importantly, if a plan
does not adopt reasonable rules re-
garding the election period, the
plan will be required to permit ret-
roactive reinstatement of coverage
to the date of the employee’s de-
parture from employment upon
the member’s election and pay-
ment of all unpaid amounts at any
time during the required continu-
ation coverage period.

The regulations also contain de-
tailed rules concerning the circum-
stances under which a health plan
may terminate a service member’s
coverage upon departure for mili-
tary service due to failure to timely
elect or pay for such coverage. As
noted in the regulations, the action

that a plan administrator may take
regarding cancellation of coverage
depends on whether the employee
was excused from USERRA’s re-
quirement to give advance notice
of military service (e.g., because it
was impossible or unreasonable, or
precluded by military necessity) and
whether the plan has established
reasonable rules for electing and
paying for continuation coverage.

Health Plan Coverage Upon
Reemployment

Regardless of whether a service
member elects to continue health
coverage while serving in the uni-
formed USERRA  re-
quires reinstatement of health plan
coverage to the returning service
member and his/her dependents
upon the individual’s reemploy-
ment. In addition, the statute gen-
erally prohibits a health plan from
imposing an exclusion or waiting
period on the reemployed employ-
ee and his/her dependents where
one would not have been imposed
if the individual’s coverage had not
terminated as a result of service in

services,

the uniformed services.

In the regulations, the DOL has
provided detailed guidance regard-
ing reinstatement of health cover-
age upon reemployment. First, in
the preamble to the regulations,
the DOL explained that an em-
ployer is only required to reinstate
an individual’s health plan cover-
age upon the employee’s actual re-
employment, and not upon the in-
dividual’s application for reem-
ployment. Second, the regulations
clarify that USERRA permits, but
does not require, an employer to
allow a reemployed individual to
delay reinstatement of health plan
coverage to a date that is later than
the date of reemployment. How-
ever, if a health plan allows an in-
dividual to delay reinstatement to

health plan coverage, that individ-
ual may be subject to the plan’s ex-
clusion or waiting periods.

Special Rules for Certain
Multiemployer Health Plans

The regulations articulate detailed
rules applicable to multiemployer
health plans that provide coverage
through a “credit bank,” “dollar
bank,” or “hour bank” arrange-
ment. As described in the pream-
ble to the these
“bank” “accounts”
through which employees save

regulations,
plans use

prospective health benefit credits
that may be spent later, and typi-
cally use a lag period system for ac-
cumulating credits for eligibility
and coverage. The regulations
provide that these types of “bank”
plans must permit (but cannot re-
quire) service members to use
“banked” credits during the period
of military service instead of pay-
ing for continued coverage during
that period. Upon the individual’s
depletion of the banked credits,
the plan must allow the service
member to continue health plan
coverage on a self-pay basis for the
remainder of the required contin-
uation period. In addition, upon
reemployment, the plan must rein-
state the individual’s coverage, but
may require the individual to pay
the full cost of the reinstated cov-
erage until he/she has earned
enough credits to resume coverage
under the plan. Alternatively, an
employee may opt not to use
banked credits during his/her mil-
itary service and instead pay for
coverage during that period, so
that he/she may use the banked
credits upon reemployment. Final-
ly, the regulations require employ-
ers or plan administrators provid-
ing these types of plans to counsel
employees regarding their options.
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PENSION PLAN ISSUES

As noted in the preamble to the
regulations, USERRA establishes
specific rights for reemployed ser-
vice members in their employee
pension benefit plans (including
non-ERISA plans such as state,
government, or church-sponsored
plans). Provided that the service
member returns to employment
within a specified timeframe, the
reemployed individual must be
treated as though he/she had re-
mained continuously employed
for purposes of calculating his/her
pension benefits. The reemployed
service member may not be treated
as having incurred a break in ser-
vice for purposes of participation,
vesting, or benefit accrual under
the plan. The regulations clarify
that the entire period of an em-
ployee’s absence “due to or neces-
sitated by’ the military service, in-
cluding preparation time, should
be considered service with the em-
ployer for determining pension
benefit entitlement.

General Rules Governing
Pension Plans

The regulations make clear that the
employer is liable to the plan for
funding the plan’s obligation to
provide pension benefits attribut-
able to the reemployed individual’s
period of military service. (Special
rules apply in the context of multi-
employer pension plans, as de-
scribed in the following section.) In
a defined contribution plan, upon
reemployment, the employer must
allocate its make-up contributions,
the employee’s make-up contribu-
tions (if any), and the employee’s
elective deferrals (if any) in the same
manner and to the same extent that
the employer allocates the amounts
for other employees during the pe-
riod of service. In a defined benefit
plan, the employee’s accrued bene-
fit must be increased for the period

of service once the individual is re-
employed and, if applicable, once
the employee has repaid any
amounts previously paid to him/
her from the plan and made any
employee contributions that may
be required under the plan.

The regulations clarify that,
with respect to employer contri-
butions to a plan to which the em-
ployee is not required or permitted
to contribute, the employer gener-
ally must make the contribution
attributable to the individual’s pe-
riod of service by the later of: (a)
ninety days after the date of reem-
ployment, or (b) the date that plan
contributions are normally due for
the year in which the military ser-
vice was performed.

With respect to employee con-
tributions or elective deferrals un-
der a contributory plan, the regu-
lations reiterate that the employee
is permitted (but not required) to
make up these contributions or
elective deferrals, but they must be
made during the period beginning
with the date of reemployment
and extending for a period of up to
three times the length of his/her
period of military service, not to
exceed five years. The regulations
add that an individual may only
make such repayments while he/
she is employed with the employ-
er. Thus, once a reemployed em-
ployee leaves employment, he/she
loses the right to make up the
missed contributions or elective
deferrals to the plan.

Finally, the regulations provide
that employer contributions that
are contingent on the employee’s
make-up contributions or elective
deferrals must be made in accor-
dance with the plan’s requirements
for matching contributions. In this
regard, the regulations state that if
the employee does not make up
the missed contributions or elec-

tive deferrals, the employee will
not be entitled to receive the em-
ployer match or accrued benefit
that is dependent on the employee
contribution or elective deferral.

The preamble to the regulations
also states that employers and plan
administrators should develop rea-
sonable rules for the allocation of
make-up contributions that are ap-
propriate for the type and size of
the particular plan.

The regulations add new guid-
ance with respect to an employee’s
ability to repay certain amounts
previously withdrawn from a de-
fined benefit plan. Under the reg-
ulations, upon reemployment, the
employee must be allowed (but is
not required) to repay any
amounts previously paid to him/
her from the plan in connection
with his/her service in the uni-
formed services. If the individual
chooses to repay withdrawn
amounts, the amount the individ-
ual repays must include any inter-
est that would have accrued had
the monies not been withdrawn.
Although the regulations provide
that, generally, the repayment pe-
riod may not exceed five years,
they allow an employer and em-
ployee to agree to a longer repay-
ment period. It should be noted
that the DOL stated in the pream-
ble that it was not extending this
repayment option to participants
in defined contribution plans.

Special Rules for
Multiemployer Pension Plans

The regulations amplify the stat-
ute’s special provisions for multi-
employer pension plans.

With regard to liability for the
employer contributions attribut-
able to the period of military ser-
vice of a reemployed member, the
statute and regulations provide that
the liability is allocated as specified
by the plan sponsor and, if the plan
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NEW USERRA REGULATIONS CLARIFY BENEFIT OBLIGATIONS

sponsor does not address this issue,
then the individual’s last pre-ser-
vice employer is liable for the con-
tributions. The regulations further
state that an employee is entitled to
the same employer contribution
regardless of whether he or she is
reemployed by the pre-service
employer or by a different em-
ployer contributing to the same
plan, provided that the pre-service
employer and post-service em-
ployer share a common means or
practice of hiring employees.

The regulations also provide
guidance on certain notice obliga-
tions. Under the statute, an em-
ployer that contributes to a multi-
employer plan and reemploys a ser-
vice member must notify the plan
administrator, in writing, within 30
days of such reemployment. How-
ever, the regulations clarify that the
employer’s obligation to so notify
the plan does not begin until the
employer has knowledge that the
employee was reemployed pursu-
ant to USERRA.

NOTICE OBLIGATIONS
APPLICABLE TO EMPLOYERS
Recent amendments to USERRA
require employers (including em-
ployee benefit plans that function as
employers) to provide employees
with a notice of the rights, benefits,
and obligations of employees and
employers under USERRA. The
text of this notice was initially pub-

lished on March 10, 2005. Since
the DOL has slightly revised the
notice, a new version of the notice
has been published in the regula-
tions. Employers should begin us-
ing the revised notice immediately.
A copy of the revised notice is
available at the following address:
http://www.dol.cov/vets/pro-

grams/userra/poster.htm. Employ-
ers may provide the notice by pos-
iting it

where notices are

customarily placed.

ACTION PLAN FOR
EMPLOYERS AND EMPLOYEE
BENEFIT PLANS

The DOL has stated that it does not
anticipate that the regulations will
require significant plan adjustments,
as the regulations impose no new le-
gal requirements.
employers and plan sponsors should
take the following actions (if they
have not already done so) to ensure
compliance with the interpretations
set forth in the regulations.

Nevertheless,

1. Health plan sponsors
should establish proce-
dures governing a service
member’s election of, and
payment for, continuation
coverage. These procedures
should include provisions re-
garding when a service mem-
ber’s health coverage will be
terminated for failure to make
timely payment.

2. Health plan

. Pension plan

sponsors
should establish proce-
dures regarding whether
a returning service mem-
ber can enroll in the plan
if the individual does not
enroll immediately upon
reemployment. On a relat-
ed note, health plan sponsors
should determine whether a
reemployed individual will
be subject to the plan’s ex-
clusion provisions if he/she
does not immediately enroll
in health plan coverage upon
reemployment.

sponsors
should develop reason-
able rules for the alloca-
tion of make-up contri-
butions. Although the DOL
refused to require plans to
adopt a sequential approach,
plans may wish to consider

this approach.

4. Employers should distrib-

ute to employees the re-
vised notice of USERRA
rights. Again, a copy of the
notice can be found online at
http://www.dol.cov/vets/

programs/userra/poster.htm.

NOTES

1.

38 U.S.C.A. § 4301
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“SERIOUS HEALTH
CONDITIONS” UNDER

INTRODUCTION

One issue that has been litigated
under the Family and Medical
Leave Act of 1993 (FMLA or Act)’
has involved a covered employer’s
obligation to provide
weeks of unpaid leave for employ-
ees who either have a serious
health condition themselves or

twelve

have a family member with such a
condition. Generally, FMLA leave
must be granted to an employee
who needs leave to recover from
his or her own serious health con-
dition. The FMLA also requires
employers to grant leave to an em-
ployee who needs to care for his or
her spouse, child, or parent with a
serious health condition. This arti-
cle examines these statutory re-
quirements and several of the cases
that have been decided in this area.

WHAT CONSTITUTES A
SERIOUS HEALTH
CONDITION?

Employers that are faced with a re-
quest to grant leave for a serious
health condition will need to make

JANET G. PAYTON is an associate edi-
tor at West, and a member of the Ohio Bar.

THE FMLA

Janet G. Payton
I

an effort to determine whether the
employee’s request actually in-
volves a serious health condition
before denying that request. Un-
der the FMLA, the term “serious
health condition” means “an ill-
ness, injury, impairment, or physi-
cal or mental condition” that in-
volves either:

0 inpatient care in a hospital,
hospice, or residential medi-
cal care facility; or

0 continuing treatment by a
health care provider (defined
as a doctor of medicine or os-
teopathy who is licensed by
the state in which the doctor
practices to practice medicine
or surgery or any other person
determined by the Depart-
ment of Labor to be capable of
providing health care services).
[Emphasis added.]*

As is evident from this definition, a
serious health condition encom-
passes anything from a simple respi-
ratory infection to AIDS or cancer
but hinges on the provision of inpa-
tient care or continuing medical
treatment. Examples of generally

recognized serious health condi-
tions include: heart attacks, heart
conditions requiring heart bypass or
valve operations,
back conditions requiring extensive
therapy or surgical procedures,
strokes, severe respiratory condi-
tions, spinal injuries, pneumonia,
severe arthritis, injuries caused by
serious accidents on or off the job,
ongoing pregnancy, miscarriages,
and complications or illnesses relat-
ing to pregnancy (such as severe
morning sickness, the need for pre-
natal care, childbirth, and recovery
from childbirth).

An employee seeking FMLA
leave based on a serious health
condition must show that he or

most cancers,

she has that condition to be enti-
tled to leave. In Rhoads v. Federal
Deposit Insurance Corp.,” the Fourth
Circuit rejected an employee’s
FMLA claim, concluding first that
the district court had correctly re-
quired her to establish that she had
a serious health condition and that
she had failed to do so. In making
that determination, it rebuffed her
argument that such a showing was
not necessary if she met the FM-
LA’s notice and certification re-
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“SERIOUS HEALTH CONDITIONS” UNDER THE FMLA

quirements. Second, in addressing
Rhoads’s claim that because her
employer did not follow the FM-
LA’s second opinion procedures, it
was foreclosed from asserting that
she did not have a serious health
condition, the court found that the
statutory language pertaining to
second and third opinions is per-
missive and does not require an em-
ployer to seek other opinions
when questioning the validity of a
certification.

INPATIENT CARE

The DOL regulations define inpa-
tient care as an “overnight stay” in
a hospital, hospice, or residential
medical care facility, including any
period of incapacity (e.g., inability
to work, attend school, or perform
other regular daily activities).* It
also includes any subsequent treat-
ment “in connection with such in-
patient care.”

CONTINUING TREATMENT
Any illness, injury, impairment, or
physical or mental condition that
results in a period of incapacity re-
quiring absence from work,
school, or other regular daily activ-
ities of more than three calendar
days that involves continuing treat-
ment by a health care provider is
covered under the FMLA. In addi-
tion, an illness, injury, impairment,
or physical or mental condition
that involves continuing treatment
by a health care provider for a
chronic or long-term health con-
dition that is incurable or so seri-
ous that, if not treated, would like-
ly result in a period of incapacity of
more than three calendar days is
covered. A chronic serious health
condition is one that:

I requires periodic treatments;

B continues over an extended
period of time; and

B may cause episodic rather INCAPACITY FOR MORE THAN
than a continuing period of THREE CONSECUTIVE DAYS
Incapacity. To be covered under the FMLA, a

health condition must necessitate

The following are other circum- ,
the employee’s absence for more

stances that will constitute “con-

.. ) than three consecutive days. At least
tinuing treatment” for purposes of

one circuit court has concluded

the FMLA: . .
that, to meet this requirement, the
I when two or more visits to a employee must have missed three
health care provider, medical or more full days of employment.’
personnel supervised by the Partial days are not counted.
health care provider, or a pro- In Perry v. Jaguar of Troy,® the
vider of health care services, Sixth Circuit examined a case

such as a physical therapist,
are required for the treatment
of the injury or illness

brought by a man who took a
leave of absence to care for his
thirteen-year-old son with learn-
ing disabilities during the summer
and was not reinstated to his
former position when he attempt-
ed to return from leave. The em-
ployee, Jeffrey Perry, sued under
the FMLA, claiming that his
former employer’s actions were

B when at least one visit to a
health care provider is neces-
sary, thereby resulting in a
regimen of continuing su-
pervised treatment to resolve
the condition

B when there is any period of unlawful. The court, however,
incapacity due to pregnancy, disagreed, finding that Perry’s son
or for prenatal care did not have a serious health con-

dition because he was able to en-

I when continual supervision i ) R
gage in daily activities.

by a health care provider of

an employee or famlly mem- Perry,s son, ViCtOr, had been
ber with a long_term chronic diagnosed with learning disabili-
condition or disability is nec- ties, attention deficit disorder
essary, as discussed above (ADD), and attention deficit hy-

peractivity disorder (ADHD), and
was taking medication to treat his
impulse-control problems. He vis-

B when the period of incapaci-
ty is permanent or long-term

due to a condition, such as ited a doctor every six months to

monitor his physical condition and
stroke, for which treatment the effect of the medication. Al-
may not be effective though Victor functioned at a
third-grade level in reading and a
second-grade level in written lan-

Alzheimer’s or a severe

I when the period of absence is
taken in order to receive mul-

tiple treatments (e.g., radia-
tion, chemotherapy, physical teeth, feed and dress himself, ride

the bus to and from school, attend
a class for emotionally and mental-
ly impaired students, watch video

games and television, and play
with neighborhood kids.

guage skills, he could brush his

therapy, or dialysis) either for
restorative surgery after an in-
jury or accident, or for a con-
dition, such as cancer, severe
arthritis, or kidney disease,

that would likely result in a First, the employer claimed that
period of incapacity in the ab- because Victor did not see a doctor
sence of medical intervention during the summer of 2001 when
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“SERIOUS HEALTH CONDITIONS” UNDER THE FMLA

Perry requested leave, he was not
receiving treatment as required by
the FMLA regulations. The court
agreed, stating that, “[e]ven if Vic-
tor’s biannual doctor visits consti-
tute[d] treatment,” Perry was un-
able to show that Victor was inca-
pacitated that summer. The em-
ployer also presented evidence that
Victor was able to engage in daily
activities in which most children
engage, but Perry was unable to
demonstrate that Victor could not
perform regular daily activities
when compared with other chil-
dren without ADD and ADHD.
Although Perry claimed that Vic-
tor was incapacitated because he
could not attend a regular day
camp due to his need for ex-
traordinary supervision, the court
stated that the “comparative
amount of supervision a child
needs standing alone does not ad-
dress the child’s ability to engage in
regular daily activities.”

The reason the FMLA requires
a specific period of incapacity is to
exclude coverage of short-term
conditions for which treatment
and recovery are very brief, such as
minor illnesses that last only a few
days and surgical procedures that
typically do not involve hospi-
talization and require only a brief
recovery period.’

Voluntary or cosmetic treat-
ments (such as most treatments for
orthodontia or acne) that are not
medically necessary and do not
incapacitate the individual for
more than three days are not in-
cluded in the definition of a serious
health condition.

That said, an employer should
be careful about automatically as-
suming that some conditions are
minor and, thus, not covered by
the FMLA. For example, in Cald-
well v. Holland of Texas, Inc.,” the
court reversed summary judgment

for the employer, Holland of Tex-
as, based on its conclusion that an
employee’s  three-year-old son
who had an “acute ear infection”
may actually have had a serious
health condition, which thereby
would have entitled her to unpaid
FMLA leave.

That was the case also in
Thorson v. Gemini, Inc.’ There,
Katherine Thorson was fired for
excessive absenteeism by Gemini,
a company for which she had
worked for approximately eight
years. At the time of Thorson’s fir-
ing, Gemini had an absenteeism
policy that limited acceptable ab-
senteeism to 5 percent of an em-
ployee’s scheduled work hours in a
rolling twelve-month period. The
limit covered all absences, except
for scheduled vacations, holidays,
or approved leaves of absence, re-
gardless of cause and including ab-
sences for illness.

Thorson left work on Wednes-
day, February 2, complaining of
diarrhea and stomach cramps and
did not return to work until Mon-
day, February 7. When Thorson
returned to work, she brought a
note from her doctor stating that
she was not to work until that day.
After only a few hours on the job
Monday, Thorson had to leave
again due to stomach cramps, ne-
cessitating another trip to her doc-
tor that same day. Her doctor
scheduled her to have some tests
on Friday, February 11, suspecting
that she had either a peptic ulcer or
gallbladder disease. The test results
were normal and Thorson re-
turned to work on Monday, Feb-
ruary 14, again with a doctor’s
note. She worked for the remain-
der of that week but Gemini fired
her for excessive absenteeism on
Friday, February 18. On March 9,
a different diagnosed
Thorson with a small hiatal hernia,

doctor

mild antral gastritis, and duodeni-
tis—all stress-related conditions.

On appeal for the second time,
the question of whether Thorson
had a serious health condition un-
der the FMLA was, once again,
raised. After first concluding that
Thorson had an “illness” or “phys-
ical condition,” the court focused
on whether that condition in-
volved “continuing treatment by a
health care provider.” It turned to
the DOL regulations that were in
effect at the time relevant to
Thorson’s case—the interim final
rule—to answer that question as
follows:

On its face, then, the interim final
rule sets forth three objective re-
quirements that must be met be-
fore Thorson can be deemed to
have had a “serious health condi-
tion”: she must have had a “period
of incapacity requiring absence
from work,” that period must have
exceeded three calendar days, and
she must have had “continuing
treatment by... a health care pro-
vider” within that period.

Noting that there was no dis-
pute that Thorson’s absence for
her February 1994 illness exceeded
three calendar days, the court
found that she had also had con-
tinuing treatment, which, under
the interim final rule, meant that
she had been treated two or more
times. It also concluded that al-
though the final regulations “ex-
pound upon and rearrange” some
of the language in the interim rule,
they did not change the substance
of the rule on this particular issue.

The court then moved on to
Gemini’s argument that Thorson
did not have a serious health con-
dition because her diagnosis con-
sisted of only minor ailments. It
observed that the DOL had issued
inconsistent opinion letters dealing
with

conditions that may be
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“SERIOUS HEALTH CONDITIONS” UNDER THE FMLA

viewed merely as minor; however,
it concluded that aside from the
letters, Thorson received “con-
tinuing treatment” under the ob-
jective standard delineated in the
regulations. It stated as follows:

Subjectively, it may be that
Thorson’s condition was not “se-
rious” in the usual sense of the
word. Nevertheless, until Febru-
ary 11, her physician believed
Thorson could have a potentially
serious condition, and it was not
until March 9, after Thorson had
been terminated from her job at
Gemini, that a diagnosis defini-
tively ruled out her physician’s
initial suspicions. Thorson was
sufficiently ill to see a physician
two times in a period of just a few
days and that is all that the plain
language of both the interim and
final rules requires for “continu-
ing treatment.”

With respect to Gemini’s claim
that Thorson’s condition should
not have resulted in an incapacity
requiring absence from work, the
court observed that Gemini did not
avail itself of the FMLA provisions
that were designed to prevent em-
ployee abuse of leave, i.e., the
FMLA certification process. It went
on to say that “[h]ad it done so, it
may have been able to determine
that Thorson did not have a ‘serious
health condition’ within the mean-
ing of the FMLA.” As a result, the
court concluded that the district
court ‘“was correct In granting
Thorson summary judgment on the
issue of FMLA liability.”

The courts are relying on the
regulations for analyzing the three-
day-absence requirement. '’

Another inquiry to determine
an employee’s incapacity for pur-
poses of establishing the existence
of a serious health condition is
whether he or she is unable to per-
form the functions of the job. This
requirement is broadly defined. It

does not mean in each instance
that the employee must literally be
so physically or mentally incapaci-
tated that he or she is generally un-
able to work. It is intended to en-
compass circumstances when the
employee must be physically absent
from work from time to time to re-
ceive treatment even if the employee
is capable of performing his or her
job or is recovering from a serious
health condition."'

One court addressed an unusual
question arising in this context.
The Eighth Circuit, in Stekloff v.
St. John’s Mercy Health Systems,"
held that “a demonstration that an
employee is unable to work in his
or her current job due to a serious
health condition is enough to
show that the employee is inca-
pacitated, even if that job is the
only one that the employee is un-
able to perform.”

The case involved a woman
who was fired after presenting her
employer with a note from her
doctor that she would be unable to
work for two weeks. The em-
ployer claimed that because the
employee, Debbie Stekloff, was
working part-time at a second job
after she took her leave, she did
not suffer a period of incapacity of
longer than three calendar days.

The court framed the initial is-
sue as whether Stekloft’s inability
to work at St. John’s was enough
to show that she was unable to
work for purposes of the FMLA
and, therefore, incapacitated so as
to constitute a serious health con-
dition. In addressing this question,
the court drew a distinction be-
tween the Americans with
Disabilities Act’s (ADA’s) require-
ment that an individual be unable
to work in a “broad range of jobs”
to demonstrate that he or she is
disabled and the FMLA’s require-
ment that the individual suffer a

period of incapacity of more than
three days. That distinction,
according to the court, lies in
Congress’s reason for enacting the
FMLA—to address inadequate job
security for employees with serious
health conditions and provide sta-
bility in workplace relationships.
In that light, the court concluded
that an employee’s ability to find
work elsewhere “does nothing to
mitigate the damage caused by a
disruption in the working relation-
ship already established between
the employee and his or her cur-
rent employer.” Therefore, Stek-
loff’s part-time position did not
disrupt her “period of incapacity”
for purposes of FMLA entitlement.

In addition, following the same
reasoning that it did in determin-
ing whether Stekloft had suftered a
period of incapacity, the court stat-
ed that the inquiry into whether an
employee can perform the func-
tions of his or her position should
also focus on the ability to perform
the functions in his or her current
environment. Because Stekloff had
provided sufficient evidence that
she could not work at St. John’s
during the time of her leave, sum-
mary judgment for St. John’s was
reversed.

The requirement that the em-
ployee be unable to perform the
functions of his or her position is
limited to the essential functions of
that particular position."
stance, an employee with early stage

For in-

cancer may be physically and men-
tally capable of performing his or her
job but may be temporarily unable
to perform the duties when required
to receive medical treatment. An
employee who has returned to work
following major heart surgery, but is
required to report periodically to a
physician for examination may also
be temporarily unable to perform
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“SERIOUS HEALTH CONDITIONS” UNDER THE FMLA

the functions of his or her position
under the FMLA.

Employers who want a health
care provider to review an em-
ployee’s ability to perform his or
her essential job functions will
have the option of designating the
essential job functions in a position
description provided to the health
care provider for this purpose.

ASSESSMENT BY HEALTH CARE
PROVIDER

The importance of verification by a
medical care provider cannot be
emphasized enough. Generally, it is
insufficient for an employee claim-
ing to need leave for a serious
health condition to just claim that
the condition is serious. If a person
cannot work, attend school, or per-
form other regular daily activities
because of a health condition, that
incapacity should be supported by a
statement from a medical provider.
That assessment, however, does not
require a precise diagnosis.'*

An employee’s failure to back up
his or her claim of entitlement to
FMLA leave with the support of a
medical professional will likely lose
if the case gets to court. For exam-
ple, in Olsen v. Ohio Edison Co.,"
the court held that the employee
must establish that he or she was re-
quired to be absent from work by
producing evidence that a “health
care provider made a professional
assessment of his [or her| condition
and determined, based on that as-
sessment, that an extended absence

from work was necessary.”'®

The Fifth Circuit, in Price v.
Marathon Cheese Corp.,"” conclud-
ed that the employee did not es-
tablish that she had a serious health
condition nor did she show that
she was incapacitated because her
health care provider had released
her to work a full schedule.

The employee was fired on a
Monday morning for leaving
work early the previous Friday,
supposedly without permission,
despite the fact that she had a doc-
tor’s excuse that she obtained that
same Friday morning. According
to the court, she had seen a doctor
a few times over the previous
three months or so for “conserva-
tive treatment” of carpal tunnel
syndrome.

The court concluded that, al-
though carpal tunnel syndrome,
“if sufficiently severe, can be a se-
rious health condition,” it did not
rise to that level in the case before
it. Particularly important was the
fact that the doctor returned the
employee to her full work sched-
ule at her request after only a two-
week period of being placed on a
modified schedule.

Similarly, a plaintiff whose
pleadings were seriously deficient
was unable to establish that her
“shortness of breath and chest
pains” constituted a serious health
condition because she did not
show that the condition required
inpatient care or assessment by a
health care provider.'®

EXAMPLES OF SERIOUS
HEALTH CONDITIONS

Pregnancy or Prenatal Care

Although complications from
pregnancy may constitute a seri-
ous health condition,
problems associated with preg-
nancy generally will not trigger
FMLA protection. The case of
Gudenkauf v. Stauffer Communi-
cations, Inc.,"

routine

is an example where
the employee was not able to
show that her morning sickness,
back pain, headaches, and swell-
ing attributable to her pregnancy
kept her from performing the
functions of her job so as to entitle
her to take reduced or intermit-

tent FMLA leave. There was evi-
dence in the record from her own
doctor that indicated that the em-
ployee’s problems were not out of
the ordinary.

At least one court has held that
an employer may, but is not re-
quired to, request medical certifi-
cation if FMLA leave is requested
for severe morning sickness.”
Chronic Conditions
Like cases arising under the ADA,
the outcome of many FMLA cases
are fact-driven. Although denying
leave based on a condition being
listed under the regulations as not
covered under the statute may be
tempting, that approach is not ad-
visable. Each situation needs to be
looked at carefully based on the
specific facts before the employer.
This is especially true with some
conditions that may prove to be
chronic.

For example, the Third Circuit,
in a case construing the interim
regulations and bolstered by a look
at the final FMLA regulations,
found that an employee submitted
sufficient evidence of a ‘“serious
health condition” resulting from a
peptic ulcer to survive summary
judgment.”!

Kathleen Victorelli began treat-
ment for a peptic ulcer in 1990 and
continued seeing her doctor for
the condition throughout the re-
maining four years of her employ-
ment with Shadyside Hospital.
During the time of her employ-
ment, she received several warn-
ings about excessive absences due
to sickness despite the fact that she
provided Shadyside with doctor’s
excuses for those absences. Finally,
on July 29, 1994, Victorelli in-
formed her supervisor that she
could not make it to work that day
because of a recurrence of her
stomach condition. Although Vic-
torelli returned to work on July 31
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and August 1, she was terminated
on August 1.

Victorelli sued, alleging that her
termination was in violation of the
FMLA. The district court granted
summary judgment in favor of
Shadyside after concluding that
Victorelli had not presented suffi-
cient evidence of a serious health
condition. After analyzing the evi-
dence presented under the interim
regulations in effect at the time of
the alleged violation, the Third
Circuit vacated the district court’s
judgment and remanded the case
for further proceedings.

First, the court concluded that
Victorelli had been treated at least
twice for peptic ulcer disease and,
furthermore, she was subject to
continuing treatment that includ-
ed a course of medication. It then
went on to conclude as follows:

There is evidence that Victorelli’s
peptic ulcer disease appears to be
a long-term or chronic condi-
tion... Dr. Adoki has also stated
that, while manageable with med-
ication and treatment, Victorelli’s
condition is incurable.

Also relevant to the court’s de-
termination was Shadyside’s failure
to obtain medical certification in
the form of second or third opin-
ions, “as is its right under FMLA
regulations.”

Although the court decided the
case based on the interim regula-
tions, it turned to the final regula-
tions because the lower court had
noted that the final rule specifically
states that “unless complications
arise” “minor ulcers” are not cov-
ered by the FMLA. It, therefore,
engaged in an analysis of what dis-
tinguishes a “serious” ulcer from a
“minor” one. It noted that the fi-
nal rule extends coverage for
chronic serious health conditions
for any period of incapacity or
treatment for that incapacity and

stated that Victorelli’s condition
may satisfy this test. The court
concluded as follows:

First, Victorelli’s multiple visits to
Dr. Adoki for her peptic ulcer dis-
ease fit the language of [the final
rule]. Second, the three-year du-
ration of Victorelli’s condition
constitutes an extended period of
time under [the
Third, Victorelli’s periods of inca-

regulations].

pacity have been episodic rather
than continuous... After compar-
ing the interim and the final rules,
we note that the standard for
“continuing treatment” has re-
mained unchanged.

Other chronic ailments generally
include: diabetes, asthma, epilepsy,
or depression, to name just a few.?
Treatments for allergies or stress
may also be serious health condi-
tions if all of the conditions of the
regulation are met. Treatment of
substance abuse may be included as
a serious health condition where a
stay at an inpatient treatment facility
is required. Absence because of the
employee’s use of the substance,
without treatment, does not qualify
for FMLA leave.

Minor lllnesses

Generally, minor illnesses such as
the common cold or flu or routine
dental or orthodontia problems are
not serious health conditions un-
der the FMLA. However, one
court has held that “an assemblage
of diagnoses including elevated
blood pressure, hyperthyroidism,
back pain, severe headaches, si-
nusitis, infected cyst, sore throat,
swelling throat,
feelings of stress and depression,”
when taken together, could con-
stitute a serious health condition,
even if any one of them taken sep-
arately would not.*

coughing, and

More courts are beginning to
view minor illnesses in this light. In
Miller v. ATET Corp.,** the Fourth

Circuit held that as long as such an
illness meets the regulatory require-
ments for a “serious health condi-
tion,” leave taken as a result of it
will be protected under the FMLA.

CERTIFICATION
REQUIREMENTS FOR SERIOUS
HEALTH CONDITION LEAVE

Health Care Provider
Certification at Employer’s
Option

An employer may require, at its
option, that the serious health con-
dition of the eligible employee or
of the son, daughter, spouse, or
parent of the employee be certified
by the relevant person’s health care
provider.” There are three occa-
sions when medical certifications
may be required for such leaves:

1. when the leave is requested;

2. when the employer has rea-
son to question the appropri-
ateness of the leave or its du-
ration after its inception; and

3. when an employee requests
an extension of a leave.

At the conclusion of a leave, an
employer may require the em-
ployee to produce a fitness-for-
duty report certifying that the em-
ployee is able to return to work.

If the employer elects to impose
a certification requirement, the
employee must provide to the em-
ployer a “timely” written certifica-
tion containing, at a minimum, the
date on which the serious health
condition commenced, the proba-
ble duration of the condition, and
the “appropriate medical facts”
the knowledge of the

health care provider regarding the
6

within

condition.’

The DOL has developed an op-
tional form (Form WH-380) for
use in obtaining medical certifica-
tion from health care providers.
The form provides entries for di-
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agnosis and treatment regimen. ’

The employer is limited to the
specific inquiries contained in the
DOL’s form, whether the form is
actually used or not.

When the leave is foreseeable,
the employee must provide the re-
quested certification to the em-
ployer within the time frame re-
quested by the employer (which
must allow at least fifteen days after
the employer’s request), unless it is
not practicable under the particular
circumstances to do so despite the
employee’s diligent, good faith ef-
forts.?® Failure to comply with the
certification request may result in a
delay in the start of FMLA leave.”

An employer is entitled to insist
on the adequacy of the certifica-
tion, provided the information re-
quested is reasonable. In a case that
was primarily based on a race dis-
crimination claim under Title VII,
the Fifth Circuit rejected both that
claim and a claim arising under the
FMLA.** The employee had re-
quested FMLA leave because of
stress and anxiety and the employ-
er approved that request. He re-
mained absent from work for more
than five weeks.

Several times during the em-
ployee’s absence, the employer
made numerous requests for medi-
cal certification as required under its
policy. In response, the employee
submitted a total of three letters
from two psychologists who treated
him; however, the employer noti-
fied the employee that the letters
were inadequate and advised him to
return to work immediately. Addi-
tional evidence showed that further
attempts to obtain medical certifica-
tion from the employee were
unsuccessful and he was subse-
quently discharged.

On the FMLA claim, the circuit
court concluded that none of the
evidence presented by the employ-

ee, even evidence that he vigorous-
ly tried to have introduced, created
an issue of fact as to whether the
employee suffered from a serious
health condition. The letters pre-
sented to the employer by the psy-
chologists did not indicate that he
was incapacitated and unable to
work and an affidavit of an expert,
based on an examination of the em-
ployee two years after his termina-
tion, was conclusory and vague.

The court also rejected the em-
ployee’s claim that the employer vi-
olated the FMLA by failing to wait
fifteen days after its written request
for medical certification to termi-
nate him. Finding that the fifteen-

day requirement was not required

in this case, it stated as follows:*!

State Farm provided Boyd a copy
of its FMLA policy, which he re-
viewed immediately before re-
questing leave from work. More-
over, State Farm urged Boyd
several times by phone to comply
with the FMLA medical certifica-
tion requirement. In response to
these requests Boyd submitted a
total of three doctors’ notes, none
of which diagnosed his absence as
medically required. Thus, it is
clear that before Boyd was termi-
nated, he had been given more
than adequate notice of the
FMLA medical certification re-
quirement and had made several
attempts to comply with the Act.

An employer is not required to
request a second certification if the
employee’s  first  health  care
certification states that the em-
ployee is able to work.”

Additional Certification
Requirements Depending on
Reason for Leave and Type

of Leave Requested

For leave requested to care for a se-
riously ill spouse, son, daughter, or
parent of the employee, the certifi-
cation must also contain a statement
that the eligible employee is needed

to care for the son, daughter,
spouse, or parent and an estimate of
the amount of time that such em-
ployee is needed to care for the son,
daughter, spouse, or parent.”

The certification is sufficient if
it states that “the employee’s pres-
ence would be beneficial or desir-
able for the care of the family
member, which may include psy-
chological comfort.”** Moreover,
if a reduced leave schedule or in-
termittent leave is requested, the
certification must also include a
statement of the medical necessity
for the leave and the expected du-
ration and schedule of the inter-
mittent or reduced leave.” The fi-
nal regulations further explain that
certification for intermittent or re-
duced leave must also include an
estimate of the probable number of
and interval between such treat-
ments, actual or estimated dates of
treatment if known, and the peri-
od required for recovery, if any.*®

For leave caused by the em-
ployee’s own serious health condi-
tion, the certification must addi-
tionally include “a statement that
the employee is unable to perform
the functions of the position of the
employee.””” The employer may
furnish the health care provider
with a description of the essential
functions of the employee’s posi-
tion.”® If the request is for inter-
mittent leave or leave on a reduced
schedule, a statement of the “med-
ical necessity” of the intermittent
or reduced leave, and its expected
duration, is also required.”

Finally, any requests for inter-
mittent leave or a reduced leave
schedule for “planned medical
treatment” of the son, daughter,
spouse, parent, or employee must
also be accompanied by a certifi-
cation of “the dates on which
such treatment is expected to be
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given and the duration of such

treatment.”*’

Employer Request for a Second
Opinion Certifying a Serious
Health Condition

Where an employer has “reason to
doubt the validity of the [employ-
ee’s health care provider’s| certifi-
cation,” the employer may re-
quire, solely at its expense, that the
employee obtain the opinion of a
second health care provider “des-
ignated or approved” by the em-
ployer, who shall not be employed
on a “regular basis” by the em-
ployer.*’ Thus, the employer, for
example, cannot require an exam-
ination by its so-called company
doctor. It may not, however, re-
quest any additional information
from the employee’s health care
provider.*

If opinions conflict between the
employee’s health care provider
and the second opinion, the em-
ployer may require, again at its
own expense, “that the employee
obtain the opinion of a third health
care provider designated or ap-
proved jointly by the employer
and employee. [Emphasis add-
ed.]”® The third opinion is final
and binding on both the employer
and employee.** The Act is un-
clear as to whether the employer
makes the decision of whether a
conflict between opinions exists,
thereby requiring a third opinion.

The employer may also require
subsequent recertification on a rea-
sonable basis, but not more often
than every thirty days, unless, for
instance, the employee requests an
extension of leave.* In situations
where the leave is for pregnancy or
chronic or permanent/long-term
conditions, the employer may ask
for more frequent recertifications if
the circumstances under the previ-
ous certification have changed sig-
nificantly or the employer has in-

formation casting doubt on the em-
ployee’s stated reason for the leave.
In situations involving leave, in-
cluding intermittent or reduced
leave, for any other reason, recerti-
fication may be requested for those
same two reasons or if the employ-
ee requests an extension of leave.

Medical Certifications for
Return to Work

An employer may require that an
employee submit a medical certifi-
cation that the employee is able to
return to work (i.e., fitness-for-
duty report) at the end of an
FMLA leave if the leave was due to
the employee’s own serious health
condition. This requirement must
be applied to all employees who
are similarly situated (i.e., in the
same occupation or suffering from
a similar serious health condition).

Before the leave begins, the
employer must notify the employ-
ee of the duty to submit to a fit-
ness-for-duty exam and the conse-
quences for not doing so. The em-
ployer may seek such a certifica-
tion only with regard to the
particular health condition that
caused the need for the FMLA
leave. The cost of this certification
is the responsibility of the employ-
ee. No second or third fitness-for-
duty physical examination may be
required. With the employee’s
permission, the health care pro-
vider representing the employer
may contact the employee’s health
care provider to clarify a fitness-
for-duty report. However, the
employer may not require any ad-
ditional information from the em-
ployee.*® Any request for clarifica-
tion can only be for the serious
health condition for which the
leave was taken.

Where the health care provider
certifies that the employee is not
able to return to the same or
equivalent job, but is able to return

to a “light duty job,” the employee
may decline the employer’s offer
of a light duty job and remain on
unpaid FMLA leave until the
twelve-week entitlement is ex-
hausted. An employer may not re-
quire an employee to accept a light
duty offer if the employee is still
entitled to FMLA leave.

An employer may delay restor-
ing an employee to work until the
fitness-for-duty
provided. Unless the employee
provides either a fitness-for-duty
certification or a new medical cer-
tification to extend the leave at the
time the FMLA leave is conclud-
ed, the employee may be termi-
nated for any continued time off.

certification  1s

In some cases, the ADA may also
play a part in an employee’s fitness-
for-duty verification. For example,
the employee in Porter v. United
States Alumoweld Co., Inc.,* learned
that the interplay between the re-
quirements set forth under the
ADA and those established by the
FMLA worked to his disadvantage.
He was fired after he failed to take a
functional capacities examination
to determine if his back could with-
stand the rigors of his job upon re-
turning to work. In spite of his doc-
tor’s note that stated that he was
able to return to work, which
would have been sufficient under
the FMLA, pressing his corre-
sponding claim under the ADA al-
lowed the court to look at that stat-
ute and determine that such a re-
quirement was permissible.

CONCLUSION

The FMLA'’s definition of a “seri-
ous health condition” does not
pose extraordinary difficulties for
employers in a technical sense be-
cause the statute and the regula-
tions specify the requirements in
fairly clear and objective terms.
However, court decisions do re-
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See also Bailey v. Southwest Gas Co., 275
F.3d 1181 (2002) (certification from doc-
tor was inadequate to show serious health
condition).

See, e.g., Stoops v. One Call Communica-
tions, Inc., 141 F.3d 309, 4 Wage & Hour

33.
34.
35.
36.
37.
38.
39.
40.
41.

42.

Cas. 2d (BNA) 779, 135 Lab. Cas. (CCH)
P 33666, 1998 WL 142297 (7th Cir. 1998).
29 U.S.C.A. § 2603(b)(4)(A).

29 C.F.R. § 825.306(b)(5)(i).

29 US.C.A. § 2603(b)(5), (6).

29 C.F.R. § 825.306(b)(3)(i)(B).

29 U.S.C.A. § 2603(b)(4)(B).

29 C.F.R. § 825.306(b)(4).

29 U.S.C.A. § 2603(b)(6).

29 US.C.A. § 2603(b)(5).

29 US.C.A. §2603(c)(1), (2); 29 C.ER.
§ 825.307(a)(2).

29 C.F.R. § 825.307(a).

43,
44,
45,

46.

47.

29 U.S.C.A. § 2603(d)(1).
29 U.S.C.A. § 2603(d)(2).
29 US.C.A. §2603();
§ 825.308.

Albert v. Runyon, 6 F. Supp. 2d 57, 4
Wage & Hour Cas. 2d (BNA) 1128, 12
Nat’l Disability Law Rep. P 309, 1998 WL
255331 (D. Mass. 1998).

Porter v. U.S. Alumoweld Co., Inc., 125
F.3d 243, 24 AD.D. 89, 7 AD. Cas.
(BNA) 537, 4 Wage & Hour Cas. 2d
(BNA) 297, 10 Nat’l Disability Law Rep. P
355, 1997 WL 567247 (4th Cir. 1997).

29 C.F.R.
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HOW TO COMPLY WITH
MEAL AND REST BREAK
LAW AND POLICY

Why isn’t compliance with meal
and rest break law and company
policy a non-issue? Employers
know that employees who take
breaks are likely to be more pro-
ductive. They also know that em-
ployees need to eat a meal during
long workdays. Why is it so diffi-
cult to ensure that employees re-
ceive their earned rest breaks and
meal periods? In addition, why
don’t all employees take their
earned meal and rest breaks? Ap-
parently, answers to these ques-
tions are not simple, yet the con-
sequences for not providing meal
and rest breaks as dictated by law
and policy can be highly signifi-
cant. The recent California Supe-
rior Court decision by an Alame-
da County jury in Savaglio v. Wal-
Mart Stores, Inc.,' which resulted

CRISTINA BANKS is a Senior Lectur-
er at the Haas School of Business, Univer-
sity of California, Berkeley, where she
teaches human resource management and
organizational behavior. She is also
founder/owner of Lamorinda Consulting
LLC, and is the former founder/owner of
Terranova Consulting Group LLC. She
has served as an expert in more than 40
overtime and meal/rest break cases.

Cristina G. Banks, Ph.D.
|

in a $172 million verdict against
Wal-Mart for failure to provide
meal breaks to nearly 116,000
employees over a four year peri-
od, sent shock waves under the
feet of employers who have not
paid attention to this issue and es-
pecially those who know they
have not delivered on their prom-
ise to employees.

Because meal and rest break
compliance has not received the
attention that other wage and hour
lawsuits have in the last decade
(e.g., overtime claims), employers
have relatively little experience de-
fending against these lawsuits, and
many are scrambling for advice
from their counsel to assess poten-
tial liability and to make correc-
tions if needed. This article seeks
to provide a better understanding
of typical problems with meal and
rest break compliance and offers a
way to evaluate compliance vul-
nerabilities and minimize the
probability of a lawsuit.

RELEVANT FEDERAL AND
STATE LAWS

FLSA. The Fair Labor Standards
Act (FLSA)? administered by the

US Department of Labor (DOL)
does not regulate meal and rest
breaks for nonexempt employees.
DOL does provide
guidance on a number of aspects of
this employment practice. DOL
defines a “bona fide meal period”
as a period of time typically 30
minutes in length during which an
employee must be completely re-
lieved from duty for the purpose of
eating regular meals.” The em-
ployee is not considered relieved if
he/she is required to perform any
duties, whether active or inactive,
while eating. Unless nonexempt
employees are free from work dur-
ing their meal period (e.g., in the
office, lunchroom, break room, or

However,

oft premises), the break is not a
bona fide meal period, and the
time should not be deducted from
the employee’s total work hours.
For example, office workers who
eat at their desks while performing
work are not relieved from duty
and thus should be compensated
for work-time. Also, because the
FLSA requires employers to keep
accurate records of hours worked
and wages earned* an employer
could face liability when time is
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HOW TO COMPLY WITH MEAL AND REST BREAK LAW AND POLICY

TABLE 1

|
STATE LAWS GOVERNING MEAL AND REST BREAKS
STATE! REST BREAKS MEAL PERIODS
California Paid 10-minute rest period for each 4 hours 30 minutes after 5 hours, except when workday will be com-
worked or major fraction thereof; as practica- | pleted in 6 hours or less and where there is mutual
ble, in middle of each work period. employer/employee consent to waive meal period.
Colorado Paid 10-minute rest period for each 4-hour 30 minutes to not more than 60 minutes, after 6 hours, with

work period or major fraction thereof; as
practicable, in the middle of each work
period.

subsequent meal periods required 6 hours after termination
of proceeding meal period.

Connecticut None 30 minutes after first 2 hours and before last 2 hours for
employees who work 7.5 consecutive hours or more.

Delaware None 30 minutes after first 2 hours and before the last 2 hours for
employees who work 7.5 consecutive hours or more.

lllinois Each hotel room attendant shall receive a Each hotel room attendant shall receive one 30-minute meal

minimum of two 15-minute paid rest breaks period in each workday in which they work at least seven
in each workday in which they work at least hours.
seven hours.
Kentucky Paid 10-minute rest period for each 4-hour Reasonable off-duty period, ordinarily 30 minutes but shorter
work period. period permitted under special conditions, between third and
fifth hour of work.

Maine None 30 minutes after 6 consecutive hours, except in cases of
emergency and except where nature of work allows employ-
ees frequent breaks during the workday.

Massachusetts None 30 minutes if work is more than 6 hours.

Minnesota Paid adequate rest period within each 4 con- | Sufficient unpaid time for employees who work 8 consecu-

secutive hours of work, to utilize nearest tive hours or more.
convenient restroom.

Nebraska None 30 minutes off premises, between 12 noon and 1pm or at
another suitable lunch time.

Nevada Paid 10-minute rest period for each 4 hours 30 minutes if work is for 8 continuous hours.

worked or major fraction thereof; as practica-
ble, in middle of each work period.

New Hampshire

None

30 minutes after 5 consecutive hours, unless feasible for
employee to eat while working and is permitted to do so by
employer.

New York

None

30 minute noonday period for employees who work shifts of
more than 6 hours, 60 minutes noonday period for employ-
ees who work in factories, an additional 20 minutes between
5pm and 7pm for those employed on a shift starting before
11am and continuing after 7pm.

North Dakota

None

30 minutes, if desired, on each shift exceeding 5 hours.

Oregon

Paid 10-minute rest period for every 4-hour
segment or major portion thereof in one
work period; as feasible, approximately in
middle of each segment of work period.

30 minutes, with relief from all duty, for each work period of 6
to 8 hours, between second and fifth hour for work period of
7 hours or less and between third and sixth hour for work
period over 7 hours.

Rhode Island None 20 minute mealtime within a 6 hour work shift, and a 30
minute mealtime within an 8 hour work shift.

Tennessee None 30 minutes for employees scheduled to work 6 consecutive
hours or more.

Washington Paid 10-minute rest period for each 4-hour | 30 minutes if work period is more than 5 consecutive hours,

work period, scheduled as near as possi-
ble to midpoint of each work period.
Employee may not be required to work
more than 3 hours without a rest period.

to be given not less than 2 hours nor more than 5 hours from
beginning of shift.

West Virginia

None

20 minutes for employees who work 6 consecutive hours or
more.

T There are a number of exclusions and specifications that determine applicability of these laws to employers. This table is meant to serve as a quick reference for readers
and should not be interpreted as a complete description of these laws.
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HOW TO COMPLY WITH MEAL AND REST BREAK LAW AND POLICY

deducted for unpaid lunch breaks
that do not meet DOL’s definition
of a bona fide meal period.

State Law. Most states do not
have meal and rest break regula-
tions, and in these cases, the liabil-
ity is likely to emerge from allega-
tions of company policy violations
where an employer provides meal
and rest breaks benefits. Liability
may also emerge from violations of
29 CFR Part 516 of the FLSA re-
garding timekeeping
where employers have not accu-
rately and consistently determined
when a break should be unpaid. It
behooves employers to carefully

accurate

review their meal and rest break
policies and evaluate how these
policies are practiced to determine
whether they are in compliance
and if these policies need to be
changed to minimize complaints
or potential lawsuits.

Several states have laws that gov-
ern meal and rest breaks, and gener-
al information about these laws is
summarized below. (See Table 1.)
Readers can obtain additional in-
formation about these state laws at
http://www.dol.gov/esa/pro-
orams/whd/state/rest/htm for rest
breaks and at http://www.dol.cov/
esa/programs/whd/state/meal/
htm for meal periods.

California has the most exten-
sive meal and rest break laws, so it
is not surprising that the largest
verdict against a major employer
for violating meal period laws, Sav-
aglio v. Wal-Mart Stores, Inc.,” oc-
curred in that state. In addition to
the Wage Orders issued by the
California Welfare
Commission (described in part
above), under California Labor
Code 226.7, “No employer shall
require any employee to work
during any meal or rest period...”
and “[i]f an employer fails to pro-
vide an employee a meal period or

Industrial

rest period... the employer shall
pay the employee one additional
hour of pay, at the employee’s reg-
ular rate of compensation for each
work day that the meal or rest pe-
riod is not provided.” The extra
hour of pay is called the “Califor-
nia Premium.” This premium is
calculated per employee, per day,
and 1s paid to the employee in the
same paycheck as his/her paid
work time. At this time, it is not
clear whether the California Pre-
mium is a “penalty” or “wage,”
but the resolution of this issue will
have a significant impact on the
amount of liability an employer
can face.® Nevertheless, it is clear
that poor execution of meal and
rest break policies and ineftective
compliance eftorts could result in
many millions of dollars in lawsuits
in any state.

REASONS FOR NON-
COMPLIANCE

The sources of the non-compli-
ance problem may lie in several
places. A brief summary of poten-
tial sources are provided below.

1. Not understanding the
requirements. Clearly, one
source is a lack of informa-
tion about applicable laws
and company standards re-
garding meal and rest breaks.
Managers and supervisors
who work directly with non-
exempt employees are often
unaware of what is required.
They may not recognize the
importance of their specific
day-to-day  responsibilities
on behalf of the company.
When compliance responsi-
bilities are not spelled out for
managers and supervisors in
job descriptions, operations

manuals, training guides,
company communications,
performance appraisals or

other company documents,
it is unlikely that managers
and supervisors will under-
stand how they create risk for
the company.

. Understaffing. Employers

that operate with lean labor
budgets in an effort to keep
labor costs down, run the
risk of having an insuffi-
cient number of employees
to meet the daily work de-
Labor scheduling
systems that are based on
productivity or workload
analyses have the ability to
staft stores and other places
of business to meet general
work demand. Without
knowing specifically the ra-
tio of labor hours per unit
of work (e.g., sales per labor
hour), employers can find
themselves understaffed due
to several factors such as a

mand.

bias to err on the side of too
few employees rather than
too many and not replacing
absent employees or vacant
positions. Also, without
taking meal and rest break
time into account when
projecting required labor
hours, the organization will
have too few employees on
staff to cover the work de-
mand. When companies are
understaffed, violations are
likely to occur because (a)
there are not enough per-
sonnel to relieve employees
for breaks and meal periods,
and (b) the workload is too
great to stop work for
breaks and meal periods.

. Management too busy to

monitor meal and rest
breaks.
have the perception that

Employers may

management has too many
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day-to-day responsibilities to
closely supervise and verify
that meal and rest breaks are
appropriately provided and
taken. This perception may
very well be reality. As com-
panies thin their ranks of
managers to cut costs, the re-
maining managers typically
take on more responsibilities
and supervise more employ-
ees. In addition, day-to-day
fluctuations in staffing (e.g.,
absenteeism) and work de-
mand (e.g., a rush in busi-
ness) make it difficult for
managers to appropriately
staff the work throughout
the work day. However, the
law and company policy are
insensitive to span of control
issues or fluctuations in work
demand, and management is
still responsible for compli-
ance regardless of the expan-
sion of duties and direct re-
ports.

4. Employee self-manage-

ment. There may be several
reasons why employers pre-
fer that non-exempt employ-
ees manage themselves, but
the net result of this prefer-
ence may be increased liabil-
ity. Self-managed employees
can create liability several
ways: (a) employees may take
their meal and rest breaks in
a manner inconsistent with
regulations (e.g., outside the
window of time allowed,
eating while working); (b)
employees may be unduly
influenced by peer pressure
and internal competition to
not take meal and rest breaks
to produce more on the job;
and (c) employees who be-
lieve they can may believe
improve their chances of ad-
vancement in the company

may voluntarily miss their
meal and rest breaks. If em-
ployers hold employees re-
sponsible for taking their
meal and rest breaks as re-
quired by law, violations can
occur for several other rea-
sons: (a) employees may not
have the ability to take their
meal and rest breaks because
they cannot find someone to
relieve them from their work
duties; (b) employees may
not have the authority to
leave the work station when-
ever they want; and (¢) em-
ployees may have too much
work to accomplish to take a
break before they leave for
the day. While on the surface
giving employees discretion
to “manage” their workday
(including when and how
long they take meal and rest
breaks) appears desirable, it is
a risky strategy. Moreover,
making employees responsi-
ble for their own meal and
rest breaks does not relieve
management of its burden of
compliance.

. Unsupervised field em-

ployees. Employees who
work autonomously and in-
dependently in the field (e.g.,
truck  drivers,  couriers)
present unique challenges re-
garding meal and rest break
laws and policy. Because
they are largely unsuper-
vised, it is difficult to control
when and how long they
take breaks. Employers can
monitor this behavior by re-
viewing time records, but vi-
olations may already be a
fact, leaving employers in the
position of chasing down
“violators” and attempting to
change their behavior. The
problem is that these em-

HOW TO COMPLY WITH MEAL AND REST BREAK LAW AND POLICY

ployees are able to exercise
discretion in the timing of
their breaks to suit their indi-
vidual needs and preferences.
Unless there are specific con-
trols in place to channel the
timing and length of breaks,
individual ~ discretion  may
trump compliance efforts. De-
spite the difficulty of managing
field employees, management
still has responsibility for en-

suring compliance.

. Corporate culture that

encourages ‘“‘gung ho”
behavior. Corporate culture
can also contribute to viola-
tions when the culture en-
courages employees to “do
whatever is necessary” to
meet productivity goals or to
deliver high levels of cus-
tomer service. “Gung ho”
behaviors, such as working
extraordinary hours, at an ac-
celerated pace, or at higher
levels of productivity often
appear in conflict with stop-
ping work and taking a
break. The stronger the mes-
sage company leadership
sends to employees to work
in this manner, the greater
the risk of violations. For ex-
ample, corporate culture that
values service to the custom-
er above all else including
employees’ needs (e.g., tak-
ing a rest break or lunch) en-
courages employees to skip
breaks, and if any take their
breaks, these employees are
perceived as disloyal and not
a valued member of the or-
ganization. Social control
through corporate culture
strongly influences employee
behavior, and it can make
conformance to meal and
rest break laws and policy
very difficult.
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HOW TO COMPLY WITH MEAL AND REST BREAK LAW AND POLICY

A FALSE TUG-OF-WAR

Sometimes the problem of com-
pliance with meal and rest break
laws and policy is characterized as
a tug-of-war between employee
interests and management’s efforts
to comply. “I don’t want to be
told when I have to take a break or
stop work to eat lunch,” is a com-
mon complaint heard in compa-
nies where these laws and policy
are poorly integrated with the or-
ganization of work and culture.
The tug-of-war results when busi-
ness operations are out of align-
ment with models of “successful”
employees and employee rights.

Most fundamentally, companies
want to maximize productivity
and profit whenever possible, par-
ticularly when a company is under
the watchful eye of Wall Street. All
U. S. companies must comply
with state and federal laws, and
these laws directly impact a com-
pany’s bottom-line (e.g., labor
costs as a result of overtime re-
quirements, paid rest breaks, cov-
erage for meal periods). Compa-
nies often walk a thin line driving
profit while communicating to
employees the importance of tak-
ing full and timely meal and rest
breaks. Some employees interpret
corporate
“double messages.” Employees,

communication  as

wanting to keep their jobs and
contribute to company success,
may elect to “help” the company
by voluntarily missing their meal
and rest breaks. So begins the
“tug-of-war.” It 1s a false tug-of-
war because management without
question has an obligation to com-
ply with the law and to facilitate
the taking of meal and rest breaks
through its actions and words.
Tolerance of a perceived tug-of-
war is evidence of a company’s
failure to build the appropriate

structures, processes, and systems
to ensure compliance.

A SOLUTION

How do you get management and
employees on the same side of
compliance? The following is a
preliminary (but not exhaustive)
list of conditions that facilitate
compliance:

B sufficient staffing to permit
full and timely breaks

B a2 daily work schedule that

provides for full and timely
breaks

B a2 management team that is
committed to ensuring and
in fact ensures that full and
timely breaks are taken

B 2 reliable mechanism for re-
cording meal and rest breaks
taken

B 2 place where meal and rest
breaks can be taken away
from work so that interrup-
tions do not occur

B a reliable mechanism for de-
tecting missed, shorted or
untimely meal and rest

breaks

B 2 high integrity process for
addressing missed, shorted or
untimely meal and rest
breaks to minimize or elimi-
nate their future occurrence

I a compensation and reward
system that does not encour-
age working through meal
and rest breaks

NO GUARANTEES

Having these elements in place
does not guarantee that a company
will not have meal and rest break
violations or a lower risk of law-
suits. What may make the differ-
ence between a company that suc-

cessfully complies with the law and
one that could be in compliance
but isn’t, is the company’s com-
mitment to utilizing these ele-
ments fully and with integrity to
minimize the occurrence of viola-
tions and to swiftly remedy situa-
tions that cause them to occur. Es-
tablishing a culture of compliance
is key.

EVALUATING YOUR RISK

How can you evaluate your risk of
a meal and rest break lawsuit? Or,
if a lawsuit has already been filed
against you, how can you evaluate
your strengths and weaknesses at
trial? Here are some places to look.

1. How
makes
company makes a profit can
create conditions that may
encourage non-compliance.
In general, if a company’s
business model imposes sig-
nificant constraints on how
and when people work,
there is less flexibility for
scheduling breaks and ensur-
ing that employees take
them. For example, if cus-
tomer service 1s primary to a
business, the presence (ab-
sence) of customers can dic-
tate when employees can
take breaks. Similarly, if the
business is driven by rigid
timelines or deadlines, there
are potential constraints on if
and when employees can
take breaks. Additionally,
self-directed work that is
performed under intense
pressure to make productivi-
ty goals or to complete work
by end of day creates a situa-
tion where stopping work
for meal and rest breaks is
undesirable. These examples
illustrate how the business it-

your company
money. How a

self can invite situations in
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which compliance with meal
and rest break law is difficult
without explicit and effective
controls in place to ensure
meal and rest breaks are pro-
tected.

. How your company is
structured to  ensure
compliance with policies
and the law. Several ele-
ments of  organizational
structure are important for
compliance:

a. a2 clear and consistently
enforced meal and rest
break policy;

b. an accurate timekeeping
system to verify that meal
and rest breaks were taken
and when they were
missed;

c. job descriptions for man-
agers that state clearly and
unambiguously that man-
agement is responsible for
ensuring that meal and rest
breaks are taken;

d. a labor budgeting and
scheduling system that is
designed to adequately
cover and adjust to chang-
ing work demand;

e. a selection and training
system that results in the
delivery of competent
employees who are capa-
ble of meeting perfor-
mance expectations;

f. a responsive employee
feedback and grievance
system that identifies and
remediates in a timely
fashion instances of non-
compliance; and

g. a promotion system that
takes into account com-
pliance with meal and rest
break law.

3. How your company cul-

ture supports compli-
ance with policies and
the law. If the culture rein-
forces self-sacrifice to the
point of skipping meal and
rest breaks and working off
the clock to further compa-
ny success, employees will
be disinclined to ask for and
take breaks. Conversely, a
culture that clearly reinforc-
es compliance with meal and
rest break policy and the law
through both word and
deed will go a long way to-
ward encouraging employ-
ees to take their full and
timely meal and rest breaks
or reporting to management
when they were not taken.
That culture is developed
through the company’s stat-
ed values, leader and manag-
er behavior, and rewards
and recognition for meal
and rest break compliance.

. How your company staffs

the work demand. The la-
bor scheduling system can di-
rectly impact the occurrence
of understafting in an organi-
zation. Understaffing can be
reduced by implementing a
productivity-based  schedul-
ing system, one that directly
ties staffing to projected
workloads with an established
minimum staffing level to
avoid insufficient staft to cov-
er meal and rest breaks. Labor
scheduling systems that are
based strictly on a percentage
of sales, for example, without
anchoring that percentage on
an understanding of mini-
mum staffing needs, may not
provide adequate staffing to
cover meal and rest breaks.

HOW TO COMPLY WITH MEAL AND REST BREAK LAW AND POLICY

5. How your company mea-

sures productivity and
overall success. Perfor-
mance measurement is criti-
cal to company success; per-
formance targets and
expectations of achievement
should be set at a level that 1s
both motivating and achiev-
able without violating the
law. Careful studies of pro-
ductivity should be carried
out to determine appropriate
performance targets, and a
feedback process should be
built into the performance
measurement system to allow
adjustments in targets given
historical ~ trends.  Unin-
formed goal-setting, rigid ad-
herence to preset goals and
targets, and the absence of a
feedback process regarding
the effectiveness of goals and
targets are likely to invite
“gung ho” behavior which
could lead to insensitivity to-
ward meal and rest break
compliance. More impor-
tant, a definition of company
success that does not include
compliance with all laws is an
invitation for violations.

. How your company com-

pensates and rewards
management and nonex-
empt employees. A major
signal to management regard-
ing what the company values
comes through the compen-
sation and reward system. If
non-compliance is tracked by
a performance measurement
system and this information is
taken into account when pro-
motion and bonus decisions
are made, management has a
disincentive to violate meal
and rest break law. If compli-
ance is tracked and this infor-
mation 1s taken into account
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HOW TO COMPLY WITH MEAL AND REST BREAK LAW AND POLICY

when promotion and bonus
decisions are made, manage-
ment has an incentive to
comply with meal and rest
break law. Either way, com-
pliance must be a factor in a
company’s compensation and
reward system to highlight its
importance relative to other
managerial behaviors and
thus, drive behavior toward
compliance.

7. How  your company
identifies and addresses
noncompliance. To iden-
tify violations, a company
needs a reliable system to de-
tect shorted, late, or missed
meal and rest breaks. To
avoid the appearance of in-
difference to the violations,
the employer needs to find
out the nature and extent of
the problem when violations
occur. If a meal or rest break
was not provided, the occur-
rence should be investigated
by a disinterested or inde-
pendent party (e.g., internal
audit department, outside
expert) to reveal the cause of
the missed, late, or shorted
break. If, through an investi-

gation, a pattern emerges that
suggests a common cause,
such as staffing, poor adher-
ence to policy, a lack of
training in the policy, a
rogue manager, a rogue em-
ployee, or poor job design,
swift remedial action should
be taken. Deciding to termi-
nate monitoring of meal and
rest breaks or to eliminate
identification and investiga-
tion of violations is an invita-
tion to more violations.
More important, it is a willful
act to conceal a problem.

. How your company deals

with bad news. There are
two roads to travel when a
significant problem emerges.
One road leads to conceal-
ment of the problem and
“spin”; the other road leads
to acknowledgement of is-
sues and correction. If it can
be shown that a company
knew it had a serious prob-
lem with violations and ex-
ecutives/management chose
to conceal it, a lawsuit will be
considerably more costly to
the company than would be
otherwise because of the

possibility of punitive dam-
ages. However, if a company
knew it had a problem and
took effective steps to correct
the problem, then the out-
come of a lawsuit will be
more favorable.

CONCLUSION

Until the laws change or compa-
nies soften their policies regarding
meal and rest breaks, liability will
be a reality for companies that
don’t pay attention to this issue.
There are ways to make employee
interests compatible with state law
and company policy, but it will
take a critical review of how a
company operates and the struc-
tures, processes, and systems in
place to reveal how to achieve
greater compatibility. A path for-
ward is provided here.

NOTES

1. Savaglio v. Wal-Mart Stores, Inc., 2004 WL
2034092 (Cal. Super. Ct. Trial Div. 2004).
29 U.S.C.A. §§ 201 et seq.

29 CFR 785.19.

29 CFR Part 516.

Savaglio v. Wal-Mart Stores, Inc., 2004 WL
2034092 (Cal. Super. Ct. Trial Div. 2004).
6. If the California Premium is considered a

hallb el

ol

wage, the liability can go back four years
and could involve waiting time penalties.
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THE BENEFITS AND DANGERS
OF EMPLOYEE HANDBOOKS:
ARE THEY WORTH THE

CHALLENGE?

Barbara Fitzgerald-Turner, SPHR, and Laura Dirill, J.D.

Although its significance is often
underappreciated, the development
of an employee handbook is one of
the most challenging assignments
that an organization can face. Why?
Because employee handbooks are
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created to meet a wide range of ob-
jectives—some of which are con-
flicting. These objectives include:

I An employee handbook, if
well-written and properly
utilized, should provide a
level of legal protection to an
organization by establishing
the employee-employer rela-
tionship and effectively com-
municating the employer’s
policies to help defend
against various types of litiga-
tion, including wrongful ter-
mination,
and harassment claims. Also

discrimination,

it displays a company’s com-
mitment to comply with
government-mandated regu-
lations. To support this ob-
jective, and because hand-
books have been used as
evidence in court cases
against an employer, there
may be a tendency by attor-
neys and employers to fill
the handbook with legal
disclaimers and extensive
policy language that may
read as “legalese” to an av-
erage employee.

B A handbook should be an

easy reference tool that en-
ables employees to obtain
quick, accurate answers to
policy questions versus “trial
by error” or gaining misin-
formation via the “grape-
vine.” This is especially true
for new employees because
the employee handbook is
often the first formal infor-
mation they receive regard-
ing the organization’s poli-
cies and expectations. A
handbook gives a firm’s
management team the op-
portunity to educate em-
ployees about the company
and to identify what policies
are most critical to the firm’s
operation and success. To
achieve this objective, a
handbook needs to be writ-
ten in “plain English” so that
it is easily understandable and
clearly communicates the
firm’s expectations for em-
ployees’ behavior and perfor-
mance, as well the conse-
quences for not meeting
those expectations.
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I An effective handbook ought
to provide managers with a
tool for ensuring consistent
treatment of  employees
across the organization by
describing company policies
and practices for addressing
employee issues. This is im-
portant to avoid legal liabili-
ty, since employees who feel
they have been treated in a
manner inconsistent with a
firm’s policies are much
more likely to seek legal
counsel. It is also critical
since nothing undermines
morale and  productivity
more than employees per-
ceiving that the “rules” may
vary depending on who your
manager may be.

I A handbook must be a “liv-
ing document” prepared in a
format that can be easily up-
dated to reflect the constant
changes in labor and em-
ployment laws and in a firm’s
policies, procedures, em-
ployee benefits, etc. An out-
dated handbook that no
longer represents the practic-
es of a company can increase
a company’s risk of liability
for employment-related liti-
gation. Therefore, an em-
ployer must take seriously
the commitment to review
and update their handbook
on a regular basis. A “once
and done” philosophy will
only subject the company to
increased legal risk.

I Firms often use their em-
ployee handbooks to rein-
force their mission, values
and/or vision. It is essential
that these statements be
consistent with the hand-
book’s policies and the ev-
eryday practices of the firm.

If there is conflict, cognitive
dissonance  will
among employees as they at-
tempt to reconcile being
part of a firm that “says one
thing, but does another.”

occur

So how does an organization cre-
ate a balance among all of these
objectives?

WHERE TO BEGIN

Once a company has decided to
make the commitment to develop
a handbook (or revise an existing
document), it is critical to ensure
that it effectively meets the each
firm’s specific needs and goals, un-
derstanding that “one size does not
fit all.” In fact, the handbook
should reflect the company’s
unique culture and values and in-
clude policies that will direct the
firm and its employees in meeting
its goals and satisfying its clients’
expectations. A manufacturing
firm, for example, would likely fo-
cus on safety practices and process-
es that support product quality in
its handbook, while a software
company would emphasize Elec-
tronic Communications as well as
Non-Compete/Non-Solicit/ Confi-
dentiality policies.

Although a handbook includes
procedures and policies of an orga-
nization, it should not read like a
set of rules, but rather as a roadmap
or a set of guidelines for how em-
ployees and the management of
the firm work together. For exam-
ple, a Problem Resolution Policy
could include language such as,
“The Company encourages an open
and frank atmosphere in which any
problem, complaint, suggestion, or
question receives a timely response from
the Company. If you disagree with
Company rules, policies, or practices,
you can state your concerns through the
problem resolution procedure.” Such a
policy statement provides a guide

to employees for seeking a solution
for a problem, while communicat-
ing the company’s commitment to
an open-door policy.

The handbook is also an excel-
lent vehicle with which to com-
municate the company’s employee
relations philosophy. This can be
accomplished in the first few pages
via a Letter from the President. It is
important that the philosophy pre-
sented be supported by the policies
in the handbook rather than con-
flict with them. If, for example,
the company is committed to a
team concept and/or informality,
the Letter could include statements
about the expectation of coopera-
tion and team support, and the
president should sign the letter us-
ing her/his first name. In the poli-
cies, the emphasis would be on a
less rigid dress policy and less for-
mal lines of authority and titles.
Authoritarian-type language and
rules would then be avoided in the
policy descriptions.

The information contained
within the handbook must also be
consistent with the reality of the
company, or the credibility of the
document will be compromised.
For instance, if a company states in
a Performance Appraisal policy that
managers will conduct regular per-
formance reviews with employees,
and these assessments do not oc-
cur, employees will be frustrated
that the firm is not living up to its
commitment and promise. (This
type of inconsistency may also cre-
ate legal liability for the firm if it
terminates an employee for perfor-
mance-related issues and did not
provide that employee with formal
performance feedback.)

HANDBOOK STYLE

Employee handbooks should be
written in a positive, clear, direct,
and non-technical style, using
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“plain English” and not “legalese”
that could make the handbook dif-
ficult to understand and interpret.
In short, a handbook balances
what the company does for the
benefit of each employee and what
the employee is expected to do for
the company. It does not need to
include every detail of company
practice but should instead focus
on clearly stating company philos-
ophies, expectations, and policies
that employees need to know to
understand their working condi-
tions, benefits and compensation,
as well as their rights and responsi-
bilities as employees.

While ideally a handbook would
not be more than 20-40 pages in
length, the complexity of the mod-
ern workplace often makes that dif-
ficult. It should be presented in an
easy-to-read format with lots of
white space and liberal use of bold-
face type and “bullets” to commu-
nicate the most critical information.
In addition, the policies should be
organized in a clear and logical
manner to allow for ease of use by
both employees and managers. Fur-
ther, consideration must be given
to the educational level of the ma-
jority of the workforce to ensure
that the handbook is written at a
level to be understood by all em-
ployees. Consideration should also
be given to producing a separate
version of the handbook in another
language for members of the work-
force whose primary language is
not English.

LEGAL CONCERNS
REGARDING EMPLOYEE
HANDBOOKS

An employee handbook is often
the key document describing the
relationship between the employ-
ee and the employer. Therefore, if
a company includes a policy in its
handbook, it must be prepared to

act consistently with the expecta-
tions created and follow through
with the consequences of the stan-
dards established. Many court cases
decided against the company have
centered on incidents where com-
panies have written policies that
they did not consistently follow or
enforce and which led to discrimi-
nation claims. Judges and juries are
harder on these companies because
they have made commitments to
employees that they have not hon-
ored on an uniform basis.

Although an employee hand-
book should not read like a law
book, there is language that should
be avoided, as well as legal dis-
claimers that should be included so
as to not create unexpected con-
tractual obligations for the compa-
ny or alter the employment-at-will
relationship between the employ-
ee and the employer. Disclaimers
that are often recommended in-
clude, but are not limited to:

I The handbook does not alter
the “at-will” nature of em-
ployees” work relationship
with the company.

B The handbook does not cre-
ate a contract, expressed or
implied.

B The handbook should not be
considered all-inclusive, but
rather a set of guidelines for
governing and interpreting
the relationship between the
company and its employees.

B The information regarding
benefit plans is only an over-
view; it is important to always
consult the detailed plan doc-
uments before making deci-
sions regarding benefits. The
official plan documents shall
serve as the final and authori-
tative word, and all statements

of coverage are subject to the
plans’ terms and conditions.

The handbook supersedes
any previous handbook,
written policies, or oral rep-
resentations/statements

made by managers of the
company and can only be
changed in writing by the
president of the company or
his/her designee.

The handbook and any poli-
cies or benefits described in it
can be changed by the com-
pany unilaterally at any time
without prior notice.

Regardless of the date of
hire, employees are subject
to any amendments, dele-
tions or changes in the
handbook. (However, there
are some decisions where
the courts found that the
earlier handbooks created
contractual obligations, and
that to overcome contractu-
al rights, the employer must
give these employees some
sort of additional “consider-
ation” to make the changes
of the new handbook apply
to them. This can occur
when the original handbook
did not contain legal dis-
claimers and therefore creat-
ed contractual obligations
between employers and em-
ployees. For instance, in
Doyle v. Holy Cross Hospital,"
the court found that an em-
ployer could not unilaterally
change a policy that created
contractual obligations by
subsequent additions of dis-
claimer language to a revised
handbook. The employer
would be required to pro-
vide sufficient consideration
and obtain the affected em-
ployees’ consent to make
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the revisions enforceable.
Conversely, in Hogue v.
Cecil 1. Walker Machine Co.,?
the court found that an em-
ployer can modify or elimi-
nate policies that create con-
tractual rights, as long as the
employees are given notice.
Legal counsel should be
consulted to determine the
law in each jurisdiction.)

These legal disclaimers, to be ef-
fective, must be clearly stated and
prominently  displayed.  Some
courts go even further to require
that the disclaimers be highlighted
or underlined and in a conspicuous
place, such as on the first page of
the handbook.” Many employers
object to having this type of legal
language as the first information
that an employee reads when
opening an employee handbook
because they feel that it creates a
negative tone and diminishes the
“Welcome” language to follow.
However, the legal consequences
of an improper placement of the
disclaimers or the softening of the
disclaimer language to make it
“sound better” must be seriously
considered.

Also, language that erodes the
at-will relationship by contradict-
ing the legal disclaimers should be
avoided. For example, avoid terms
such as “cause” or “just cause”
when identifying reasons for ter-
mination of employment. For in-
stance, in United States ex rel Yesu-
dian v. Howard Univ.,* the court
found that a handbook created an
implied contract by stating that
employees would only be dis-
charged for “cause” even though
the handbook also contained a dis-
claimer. Similarly, extensive and
rigid  disciplinary  procedures
should not be created, but instead

the handbook should provide for a

general progressive disciplinary
procedure, which allows for em-
ployer discretion and flexibility. In
Dillion v. Champion Jogbra, Inc.,
the court allowed a wrongful ter-
mination claim from a terminated
employee, finding that the hand-
book sent mixed messages to the
employee about her status. In this
case, the handbook contained an
elaborate discipline and discharge
procedure in contrast to the dis-
claimer that employees could be
terminated “at-will.”

Terms such as “normally” or
“generally” should be used rather
than “always” when making com-
mitments regarding performance
reviews’ timing. Further, instead
of “permanent” employee, use the
term “regular,” and use the term
“introductory period,” instead of
“probationary period.”

To document that employees
have received, read, and under-
stand the handbook, each employ-
ee should sign an Acknowledgment
of Receipt of Employee Handbook,
which is then placed in their per-
sonnel files. It is recommended
that the legal disclaimers included
in the handbook be restated on this
acknowledgment form to empha-
size the company’s position and
provide further legal protection.
Also, to reinforce its significance,
the employee handbook should be
labeled “Company Confidential,”
and if “hard” versus electronic
copies of the handbook are distrib-
uted, each employee should be as-
signed a numbered copy that must
be returned to the company upon
termination of employment.

Finally, experts recommend
having an attorney review the final
draft of a handbook before releasing
it to employees to ensure it is in
compliance with the current local,
state, and federal laws, as well as

case law at any jurisdictional level.

INTRODUCING A NEW OR
REVISED HANDBOOK

Prior to general distribution, it is
recommended that a “representa-
tive sample” group of employees
and managers review the final draft
of the handbook. This review will
help ensure that the document is
“user friendly” and identity areas
of potential confusion or employ-
ee relations concerns. Depending
on the structure of the organiza-
tion, representatives of different
departments and at different levels
can and should be solicited for
their input. These are the people
who represent the “customers” for

the handbook.

Too often, handbooks are dis-
tributed and “put on the shelf” for
occasional employee
Therefore, a new (or significantly
revised) handbook should be
launched with a formal company-
wide presentation. Not only does
this provide management with an

reference.

opportunity to emphasize essential
points, but it also underlines the
importance of the handbook as a
vital source of information. In
larger companies, it may be useful
to hold question-and-answer ses-
sions on a departmental basis. A
handbook “launch” is an impor-
tant and welcome forum for the
top executive or business owner
and the human resource profes-
sional to lead.

With the technology that exists
today, it has become far easier for
firms to distribute their employee
handbooks. Posting a handbook in
electronic format on the company’s
intranet or via a Web portal, allows
employees and managers access to
the firm’s policies 24/7. This is par-
ticularly valuable for organizations
with employees in widespread geo-
graphic locations or who work dif-
ferent shifts. This same technology
has also dramatically increased the
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ease and timeliness with which up-
dates can be made to a handbook.
Instead of having to distribute en-
tirely new handbooks or individual
pages containing changes, the com-
pany can notify employees by e-

mail that a change has been made.

However, with this new tech-
nology also comes additional legal
risks—in particular, how to create
the necessary documentation to
prove that an employee has re-
ceived the electronic copy of the
handbook or revised policy. Be-
cause the law regarding the elec-
tronic distribution of communica-
tion materials to employees is still
developing, legal experts recom-
mend that employers take the nec-
essary precautions to ensure there
is sufficient access to these policies.
First, the employer should ensure
that all employees have notice of
and access to the new handbook or
the revisions. (It is recommended
that detailed instructions be pro-
vided to employees on how to ac-
cess the electronic copy.) The em-
ployer should also notify all em-
ployees by e-mail of the content
and effect of a new or revised
handbook or policy and create a
electronic tracking system to mon-
itor receipt of each e-mail and any

links or attachments.

In addition, the employer
should consider a meeting with all
employees to inform them of the
new handbook or policy revisions
and use a sign-in sheet to docu-
ment attendance. (In Mannix v.
County of Monroe,® the court found
that the county gave sufficient no-
tice to its employees about revised

employment policies by posting

the revision on the internal data-
base, sending an e-mail notice to
all employees and holding em-
ployee meetings on the revisions.
Also in Campbell v. General Dy-
namics Government Systems Corp.,’
the court found that e-mail notifi-
cation of a revised policy was in-
sufficient because the e-mail failed
to accurately describe the effect of
the policy and no tracking system
was created to ensure receipt by
employees.) Due to the “newness”
of this area of the law, it is still rec-
ommended that the Acknowledg-
ment of Receipt of Employee Hand-
book or Policy Revision, which con-
tains notice of all legal disclaimers,
remain in paper form to be printed
out, signed by the employee, and
maintained in each employee’s

personnel file.

Further, employers should have
several “hard” copies of the hand-
book (placed in loose-leaf note-
books to facilitate update) available
in each department of the compa-
ny, as well as in the human re-
sources department, with the un-
derstanding that employees may

access the hard copy at any time.

CONCLUSION

handbook,
properly implemented, offers em-

A comprehensive

ployees an understanding of the
company for which they work.
handbooks do not replace the very
real need for face-to-face contact
with their managers, but they can
and do provide a valuable resource
for employees and complement
the manager-employee relation-
ship. They also serve the important

purpose of establishing guidelines

for the working relationship be-
tween an employer and its em-
ployees.

While no employee handbook
will ever meet all of the needs of an
organization, through careful con-
sideration of the key information
employees need in order to be ef-
fective in an organization; through
balancing legalese with “plain En-
glish”; through staying consistent
with the firm’s declared mission/
values/vision; and through using
technology to distribute and up-
date the handbook, it can become
a critical part of a company’s em-
ployee communications strategy.
Not an easy task, but the develop-
ment of an effective employee
handbook 1is certainly worth the
challenge.
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6. Mannix v. County of Monroe, 348 F.3d
526, 20 LE.R. Cas. (BNA) 945, 149 Lab.
Cas. (CCH) P 59799, 2003 FED App.
0390P, 2003 WL 22470142 (6th Cir. 2003).

7. Campbell v. General Dynamics Govern-
ment Systems Corp., 407 F.3d 546, 16 A.D.
Cas. (BNA) 1361, 151 Lab. Cas. (CCH) P
60002, 30 Nat’l Disability Law Rep. P 135,
2005 WL 1208136 (st Cir. 2005).
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TERMINATION OF EMPLOYMENT

RISKY BUSINESS: TERMINATING
THE MENTALLY ILL WITH A PRIOR
HISTORY OF VIOLENCE

Employers are occasionally faced
with employment situations where
they discover that their employees
have a prior history of violence.
Or perhaps the employer discovers
that their employee has a prior his-
tory of mental health problems. If
that prior history of violence and
mental health problems are equat-
ed to a potential risk of harm to
customers or employees in the
workplace, is an employer free to
terminate the employee?

Well, of course, nothing may be
free in this world. And, given a re-
cent decision from the Court of Ap-
peals for the Ninth Circuit in Josephs
v. Pacific Bell, employers may want to
think twice or even four times about
how they address such issues.'

AN EMPLOYEE’S PRIOR
HISTORY OF MENTAL HEALTH
PROBLEMS AND ACCUSATIONS
OF ATTEMPTED MURDER

Josephs was hired for a service tech-
nician job with PacBell in 1997. At

MARTY DENIS is a partner with the
Chicago firm of Barlow, Kobata & Denis.
A former trial attorney with the EEOC’s
Philadelphia Litigation Center, he repre-
sents management in employment discrim-
ination and labor matters.

Marty Denis
I

PacBell, service technicians per-
unsupervised,
telephone installations or repairs.
Josephs had been employed for ten
years in a similar position with Cox
Communications. Josephs checked
“NO” in answer to PacBell’s em-
ployment application question,
“Have you ever been convicted of,
or are you awaiting trial for, a felo-
ny or misdemeanor?”

After Josephs had been working
for three months, PacBell did a
background check and obtained
Josephs’s criminal history. PacBell
determined that Josephs had been
arrested in 1982 for attempted
murder. PacBell also learned that
he had been found not guilty by
reason of insanity and that Josephs
had been convicted in 1985 for a
1982 misdemeanor battery on a
police officer.

PacBell suspended  Josephs
pending further investigation. It
confirmed the charge of attempted
murder, the finding of not guilty
by reason of insanity, and the 1985
misdemeanor conviction. PacBell
also learned that Josephs had been
committed to and had spent two
and one-half years in a California

formed in-home

state mental hospital between 1982
and 1985. PacBell also learned that
he had then spent six months in a
board-and-care mental health fa-
cility, was released from parole on
July 30, 1986, and had changed his

name following his release.

During the three months before
his suspension, Josephs apparently
adequately performed his job. At
least that is what his immediate su-
pervisor testified to.

DISCHARGING THE EMPLOYEE

Following his suspension, PacBell
refused to reinstate Josephs. Pac-
Bell notified Josephs on April 23,
1998, that he was discharged “due
to fraudulent entries on your ap-
plication, in that you attempted to
withhold information concerning
your past” and that “this was a
willful attempt, and a direct viola-
tion of [PacBell’s] Code of Con-
duct, which is not tolerated by
long-term employees as well as
newly hired ones.” In response,
Josephs filed an EEOC charge of
discrimination alleging handicap
Ultimately, he
filed a lawsuit too.

discrimination.
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TERMINATION OF EMPLOYMENT

Josephs claimed that PacBell re-
garded him as suffering from a
mental illness that might result in
future acts of violence, and that he
was discriminatorily discharged in
violation of the American with
Disabilities Act.

WHERE IS THE “BEEF""?

Where was Josephs’s “beef” you
say? He had been arrested for at-
tempted murder and found not
guilty by reason of insanity. Does
not an employer have a duty—in-
deed, a critical obligation—to pro-
tect its customers from dangerous
persons? Just read in the newspa-
pers about current and former em-
ployees “going postal.”

How much, you ask, must an
employer do to prevent mayhem
in the workplace or to its custom-
ers? After all, if, as Josephs’s own
record showed, he had attempted
to kill another person, how can
such a person be qualified for a ser-
vice technician job interacting
with the public?

Indeed, that is exactly what
PacBell argued at trial. PacBell’s
in-house lawyer, Karen Haubrich,
testified at trial that she believed
that “somebody who has attempt-
ed to kill another individual should
not be in a service technician posi-
tion.” Haubrich testified that Jo-
sephs was properly terminated be-
cause he failed to reveal the con-
viction or his name change on his
employment application. Accord-
ing to Haubrich’s testimony, Jo-
sephs’s lack of honesty in his appli-
cation also required his discharge.

On cross-examination, Haubrich
admitted looking up and discussing
with various PacBell employees
news coverage of Josephs’s 1985 re-
lease from the state mental hospital.
This material included newspaper
reports, introduced at trial, that Jo-
sephs had been under psychiatric

care and counseling at the hospital
and had been a “mentally disor-

dered offender.”

A $500,000 JURY AWARD

As framed by Josephs and PacBell
in closing arguments, the determi-
native issue before the jury was
whether PacBell refused to rein-
state Josephs because it regarded
him as having a mental illness that
might result in future acts of vio-
lence or because of the violent acts
he had previously committed.

The jury concluded that Pac-
Bell’s termination of Josephs was
nondiscriminatory. However, the
jury determined that PacBell re-
fused to reinstate Josephs because it
regarded him as mentally disabled
in violation of the ADA. The jury
awarded Josephs compensatory
damages totally $500,000.

PacBell appealed. PacBell ar-
gued that a claim for discriminato-
ry refusal to reinstate is not a viable
claim. The Ninth Circuit joined
the First, Third, Fourth, Tenth,
and Eleventh Circuits and express-
ly recognized that a discriminatory
failure to reinstate was as a sepa-
rately actionable claim and could
violate the Americans with Dis-
abilities Act.

THE EMPLOYEE WAS
REGARDED AS DISABLED
PacBell also argued that Josephs
did not have a condition covered
by the ADA, that a major life ac-
tivity was not involved, and that,
in any event, Josephs was not qual-
ified for the position of service
technician.

In a two-to-one decision, the
Ninth  Circuit affirmed the
$500,000 jury verdict. As the ma-
jority for the court of appeals
pointed out, under the ADA an
employee is considered disabled if
he is regarded by his employer as

having a physical or mental im-
pairment that substantially limits
one or more major life activities.
An individual falls within that def-
inition if his employer “mistakenly
believes that a person has an... im-
pairment that substantially limits
one or more major life activities.”

As for the employee’s claim that
PacBell regarded him as suffering
from a mental illness that might re-
sult in future acts of violence, ac-
cording to the court of appeals, the
jury was entitled to consider more
than Josephs’s criminal record and
court documents. As the appellate
court pointed out, the jury heard
evidence that PacBell employees
considered Josephs unemployable
because he had spent time in a
“mental ward” and might “go off”
on a customer. The jury also heard
evidence that PacBell reviewed
newspaper reports and discussed
during the grievance proceedings
statements which detailed his men-
tal instability before his stay in the
mental hospital. For the majority of
the court of appeals, the jury had
ample evidence to support its find-
ing that PacBell regarded Josephs as
having a mental impairment cov-
ered by the ADA.

EVIDENCE THAT THE
EMPLOYEE WAS
SUBSTANTIALLY LIMITEDIN A
BROAD CLASS OF JOBS
The jury, as the appellate court
also noted, found that PacBell re-
garded Josephs’s mental disorder as
substantially limiting his ability to
work in a broad range of jobs.
The appellate court pointed out
that the jury heard evidence that
PacBell considered Josephs unfit
for any job with the company.
One employee testified that his su-
pervisor told him that the compa-
ny wanted to “eliminate the possi-
bility”
such as Josephs. When the union

of employing someone
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TERMINATION OF EMPLOYMENT

representative proposed that Jo-
sephs be offered a position that did
not involve unsupervised access to
the homes of customers, PacBell
rejected that suggestion because
“people can still walk by.” This
evidence, for the appellate court,
amply supported the jury’s finding
that PacBell viewed Josephs as
having a mental disability that
“substantially limited” him in the
“major life activity” of working.

THE EMPLOYEE WAS QUALIFIED
DESPITE HIS SO-CALLED

VIOLENT BACKGROUND

As for PacBell’s arguments that Jo-
sephs’s past violent acts made him
unqualified for the position, the
appellate court noted that the jury
heard testimony that Josephs was
performing well on the job and
that his supervisor considered him
a potential asset to the company.
Josephs’s own testimony detailed
his past successful employment as a
service technician, and the jury
heard other evidence of Josephs’s
ten years of experience performing
a similar job with another compa-
ny. While PacBell’s counsel testi-
fied that it was her “belief” that
someone who attempted to kill
another person should not be in a
service technician position, Pac-
Bell introduced no evidence of a
written company policy prohibit-
ing the employment of persons
who had committed violent acts.
In fact, the jury heard evidence
that PacBell had reinstated one ser-
vice technician who had a felony

domestic violence conviction. Fi-
nally, in making its determination
that Josephs was qualified, the jury
was instructed that an employer
may take into account a past histo-
ry of violence in making employ-
ment-related hiring decisions. As
the court noted, the evidence did
not compel a conclusion that, in
the eyes of PacBell, Josephs was
not qualified for the service tech-
nician position because of his past
violent acts.

A CRAZY DECISION FROM THE
NINTH CIRCUIT?

Ah, you say, this is an aberration.
This is just another “crazy” decision
from the Ninth Circuit—that liber-
al bastion of pro-plaintift, employee
rights. Perhaps that may be true.

$500,000 jury
award can have a mighty instruc-
tive and chilling effect. While each
of these employee/employer situa-
tions need to be carefully weighed
and protecting customers and co-

However, a

employees from violent employees
are important considerations, the
Josephs decision cautions against
being presumptuous about em-
ployees with a prior “mental
ward” or other psychological his-
tory background. Perhaps PacBell
should have made a more fact-
based showing that Josephs had a
propensity for violence.

Another possible learning lesson
is to stay away from stereotypes.
Don’t talk about them, don’t write
about them, and, hopefully, don’t

think about them out loud. Such
comments can be twisted around
and used as evidence of a biased
stereotyping against the mentally
handicapped.

Finally, recent efforts have sur-
faced in some states to give indi-
viduals with prior criminal records,
even felonies, the right to vote.
Part of this effort may be politics
and reflect an effort to extend the
franchise. This extend-the-right-
to-vote effort may ultimately also
impact on the rights of minorities
in the workplace who comprise a
higher percentage of the individu-
als convicted of felonies. To the
extent our society is changing how
it views individuals with prior
convictions, those changing views
will likely impact how employers
will be expected to hire and treat
employees with criminal back-
grounds.

The bottom line is that acting
on presumptions and stereotypes
in the workplace can create the
factual predicate for risky and po-
tentially costly litigation. Certain-
ly, do not call anyone “crazy” or
an “idiot.” Those words, depend-
ing on their context and the tone
of voice, arguably be
viewed as an employer’s stereotyp-
ical views of the mentally ill.

might

NOTES:

1. Josephs v. Pacific Bell, 432 F.3d 1006, 2005
Daily Journal D.A.R. 14847, 17 A.D. Cas.
(BNA) 678, 31 Nat’l Disability Law Rep. P
183, 2005 WL 3527127 (9th Cir. 2005).
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YOU'RE FIRED, AND HERE’S WHY:

Employers face a trilemma when-
ever they fire someone:

1. If you don’t tell the employ-
ee why s/he’s being fired,
you give some but not all of
the reasons, or you give a
false reason, you risk being
sued for unlawful discrimina-
tion and losing your case be-
cause your explanation (or
lack of one) is found to be a

“pretext” for discrimination.

2. If you do give the employee
the reason(s) for his or her
dismissal, you risk being sued
for defamation.

3. If you give a prospective em-
ployer a bad reference on a
terminated employee, you
risk being sued for “retalia-
tion”, also under the anti-
discrimination statutes.'

GERARD P. PANARO is Of Counsel
with the law firm of Howe & Hutton,
Ltd., in Washington, D.C. , where he
specializes in employment law. He is the
author of Employment Law Manual, pub-
lished by West.

NOW SUE ME!

Gerard P. Panaro

All is not lost, however, for there
are some narrow paths out of the
dense thicket that this trilemma
creates for all employers. Even
though there appear to be very few
states with laws that compel an
employer to give an employee the
reasons for his or her dismissal, and
there is no federal law requiring
the employer to do so, the practi-
cal reality is that if the employer is
to avoid being sued for discrimina-
tion or is to provide itself with the
strongest defense and chance of
defeating any claim, then it must
tell the employee why s/he is be-
ing let go, it must give the em-
ployee all the reasons for the deci-
sion, and it must be totally honest,
even at the risk of hurting the em-
ployee’s feelings. You can be (and
should be) kind, sensitive, diplo-
matic, sympathetic, and compas-
sionate, but you have to be honest.

Even though fired employees
routinely allege, threaten, or even
sometimes sue for defamation in
connection with their dismissal,
the fact of the matter is that a suit
for discrimination is far more like-
ly, and therefore the employer
should worry more about that and

possibly losing that suit than being
sued for defamation.” Defamation
is hard to prove—the plaintiff has
to prove that the statement was
false and truth is an absolute de-
fense to a claim of defamation—
and there are several defenses to a
suit for defamation. In the em-
ployment context, perhaps the
most common one is that the em-
ployer was privileged—had a legal
right—to disclose to others (i.e.,
the fired employee’s colleagues; a
prospective employer) the truthful
reason(s) why it terminated the
employee. As just noted, truth is
also a defense. If a statement is
true, it doesn’t matter how much it
damages the reputation of its sub-
ject: you can’t be held liable for
defamation.

Besides, suing for defamation
presents a dilemma for the plaintiff
as well: in attempting to prove that
a statement was false, s/he actually
ends up giving more publicity to
it, and opens his or her entire rep-
utation up to examination, ques-
tioning, and attack by the defense,
in its effort to prove that its state-
ment(s) was/were true.
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What is the solution? This arti-
cle makes the following recom-
mendations:

B Always give terminated em-
ployees all of the reasons why
they are being terminated.

B Guarantee the factual predi-
cate and truthfulness of your
reasons by a fair and thor-
ough investigation: this point
cannot  be  emphasized
strongly enough.’

B If at all possible, limit your
disclosure of the reasons to
the employee alone; if that is
not possible, limit disclosure
of the reasons only to those
people with a legitimate in-
terest in knowing it.

I There is no necessity and not
as compelling a reason to
give others a full explanation
of why someone was let go as
there may be to give the dis-
missed employee him- or
herself;  therefore,
communicating to others the
reasons for the dismissal, you
may (and generally should
be) be less specific, more ge-
neric, and more diplomatic
(but again, don’t lie).

when

B If you are seriously con-
cerned about being sued for
defamation, then attempt to
negotiate in advance a settle-
ment with the terminated
employee, or at least a state-
ment or public explanation
for his/her departure that
you all can agree on.

WHY IT IS IMPORTANT TO
TELL THE TRUTH AS A DEFENSE
AGAINST UNLAWFUL
DISCRIMINATION

To understand why it is so impor-
tant to give an employee all the
reasons for his or her dismissal and

to give only truthful reasons, you
have to understand how a discrim-
ination suit unfolds in court and
how you get to the final result.
The burden of proving unlawful
discrimination is always on the
plaintiff. But getting there requires
the parties to engage in a “three
step dance”:

1. First, the plaintiff makes out a
“prima facie” case: 1 was a
member of a protected cate-
gory; you took adverse ac-
tion against me; you did so
because of my
(fill in the blank with one or
more protected categories:
race, sex, age, disability, reli-
gion, etc.).

2. Second, the employer gets
the chance to rebut or dis-
prove the plaintiff’s prima fa-
cie case by offering a legiti-
mate,  non-discriminatory
reason for its action: Yes, I
terminated you, but not be-
cause of your race, sex, age,
etc.; I terminated you for
poor performance, for tardi-
ness, for insubordination,
etc. (The reason can be any-
thing under the sun, so long
as it is not unlawful: e.g.,
based on race, sex, religion,
etc.; in breach of contract; in
retaliation for having exer-
cised a statutory right.)

3. The third and final step of
the “dance” belongs to the
plaintiff.  S/he gets the
chance to come back and
prove that the explanation
offered by the employer was
not the “real” reason for the
dismissal: the “real” reason
was unlawful discrimination;
the employer’s explanation is
nothing more than a “pre-
text” for discrimination.

In other words, to win, the plain-
tiff must call—and prove—the
employer a liar. And this is why it
is so important for employers to
give terminated employees the re-
al, honest, true reasons for their
dismissals, and all the reasons; be-
cause if they don’t, they make it
easier for a judge or jury to believe
that they are liars: they did discrim-
inate. And therefore they lose.

Let’s see how this works in a
real case. In Zisumbo v. McCleo-
dUSA Telecommunications Services,
Inc.,* the plaintiff sued for preg-
nancy discrimination (and defama-
tion). The district court ruled in
favor of the employer, but the
court of appeals reversed, finding
that the plaintiff had oftered
enough evidence on the issue of
pretext to survive a motion for
summary judgment. The court of
appeals based its decision on the
false and inconsistent reasons the
company gave for terminating the
employee: It told her she was be-
ing terminated for poor perfor-
mance; it told the EEOC she was
terminated pursuant to an office
reorganization; and then it told the
courts that she had been terminat-
ed for both reasons—poor perfor-
mance and office reorganization.

The plaintift was hired as an ac-
count executive, then promoted
to senior account executive. Her
direct supervisor disapproved of
her becoming pregnant. When the
plaintift told her supervisor she was
pregnant, his attitude toward and
treatment of her changed consid-
erably. Her performance evalua-
tion was positive, but noted she
needed to improve her paperwork.
Later, she was issued a written
warning itemizing her perfor-
mance problems and putting her
on a performance plan for arguing
with her peers and management,
failing to employ a certain method
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of selling, and coming to work
late. The plaintift eventually re-
signed.

The analysis of a pregnancy dis-
crimination claim (and this is true of
all discrimination claims, whether
brought under federal law or state
law) follows a three-step process,
the Tenth Circuit explained: “Un-
der this framework, [1] the ag-
grieved employee must first estab-
lish a prima facie case of prohibited
employment action. [Cit. om.]...
[2] If the employee makes a prima
facie showing, the burden shifts to
the... employer to state a legiti-
mate, nondiscriminatory reason for
its adverse employment action. [3]
If the employer meets this burden,
then summary judgment is war-
ranted [i.e., the employer wins| un-
less the employee can show there is
a genuine issue of material fact as to
whether the proftered reasons are
pretextual.”

In this case, the lower court
concluded that the company had
stated a legitimate nondiscrimina-
tory explanation for its decision to
demote the plaintift: it needed to
reorganize its sales personnel by re-
ducing the number of senior ac-
count executives and a male em-
ployee was chosen to retain the
sole remaining senior account ex-
ecutive position because he had
sales figures far superior to the

plaintiff’s.

On appeal, however, the Tenth
Circuit concluded that the plaintift
had presented sufficient evidence of
pretext to overcome the company’s
stated explanation. The court ex-
plained how a plaintiff proves pre-
text: “A plaintift can show pretext
by revealing such weaknesses, im-
plausibilities, inconsistencies, inco-
herencies, or contradictions in the
employer’s proffered legitimate rea-
sons for its action that a reasonable

factfinder could rationally find

them unworthy of credence. [Cit.
om.]” In this case, the plaintiff’s ar-
gument for pretext focused on evi-
dence that the company’s stated
reason for demoting her was false.
(The Tenth Circuit quoted another
case which noted that proving that
an employer’s stated reason for the
adverse employment action is false
is one of three ways employees typ-
ically make a showing of pretext.)

The court explained the conse-
quences of such a showing: “[A]
plaintiff’s prima facie case, com-
bined with sufficient evidence to
find that the employer’s asserted
justification is false, may permit the
trier of fact to conclude that the
employer unlawfully discriminat-
ed. [Cit. om.] The factfinder’s dis-
belief of the reasons put forward by
the defendant (particularly if disbe-
lief is accompanied by a suspicion
of mendacity) may, together with
the elements of the prima facie
case, suffice to show intentional
discrimination. Thus, rejection of
the defendant’s proffered reasons
will permit the trier of fact to infer
the ultimate fact of intentional dis-
crimination... [Cit. om.]”

What evidence did the plaintiff
offer of the company’s false reason
for her demotion that persuaded
the Tenth Circuit? She argued that
the company’s stated reason was
false based on its abandonment and
repudiation of the reason for the
demotion it gave to the EEOC. As
the plaintift put it in her brief:
“Defendant’s ‘corporate reorgani-
zation’ explanation was so substan-
tially divergent from the ‘personal
performance’ reasons alleged earli-
er, that it appeared Defendant was
attempting to discard a flawed de-
fense in favor of another having
better prospects.”

In accepting this argument, the
Tenth Circuit observed that “One
of the primary roles of the factfinder

is to assess credibility in deciding
how to view the evidence... If the
factfinder concludes that one of the
employer’s reasons is disingenuous,
it is reasonable for it to consider this
in assessing the credibility of the
employer’s other proffered reasons.
[Emphasis added.]” In other words,
what the court said is this: If you’ve
(the employer) told me (the jury)
one single lie, I (the jury) can con-
clude that everything you’ve (the
employer) told me is a lie.

The company’s comeback to
this argument was that its different
explanations for the plaintiff’s de-
motion did not show pretext; they
showed that both reasons were
correct, both reasons were legiti-
mate, and neither reason was a
pretext for discrimination. “A ma-
jor problem with this argument,”
the Tenth Circuit replied, “is that
it represents a dramatic reversal of
the position advanced by McLeod
before the district court. In its re-
ply memorandum in support of
summary judgment, McLeod as-
serted [the plaintiff’s] allegations
regarding the pretextual nature of
McLeod’s statements to the EEOC
were ‘immaterial because her reas-
signment was based on corporate re-
adjustments of its sales teams and not
on [her| performance.” [Emphasis
in original.]” In other words, the
appellate court concluded, the
company “‘specifically disclaimed
its previous assertion to the EEOC
that the demotion was based on
[the plaintiff’s] poor performance
in ‘back-end’ sales duties.” It
“seems disingenuous” for the
company to argue on appeal, the
Tenth Circuit opinion observed,
that its statement to the EEOC was
correct and legitimate.

Incredibly, according to a foot-
note in the court’s opinion, the
company argued that “its change
in position with regard to [the
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plaintiff’s] demotion was occasioned
by a change in counsel and the diffi-
culty in tracking down those indi-
viduals at McLeod that had made
the demotion decision. [Emphasis
added.]” In other words, we got a
new lawyer, so we got a new ex-
planation of why we demoted the
plaintift!

The Tenth Circuit added other
reasons why it concluded that the
plaintift had offered enough evi-
dence to suggest that the compa-
ny’s stated reason for demoting her
might have been a pretext for dis-
crimination. It noted that the only
evidence the company offered in
support of its claim that the plain-
tiff was demoted for poor perfor-
mance was her performance re-
view. Although that review did
note that the plaintiff needed to
improve her paperwork, “Never-
theless,” the court observed, “a
jury could conclude [the plaintiffs]
problems with paperwork were
not that serious in light of the oth-
erwise high scores received by
[her] in the evaluation. [Footnote
om.]” Continuing, the court said:

Furthermore, McLeod did not
even rely on the performance re-
view in support of its statements
to the EEOC concerning |[the
plaintift’s| problems with “back-
end” sales. Instead, McLeod relied
on its assertions that [the plaintiff]
had failed to adequately care for
customers during the “back-end”
sales process, specifically identify-
ing customers Linford Glass and
SafeHome Security. As noted
above, however, both Linford
Glass and SafeHome Security sub-
mitted letters to the EEOC stating
that they were satisfied with [the
plaintift’s| performance and that
the technical problems they had
with McLeod
blamed on [her].

could not be

All of the above led to the
Tenth Circuit’s ultimate conclu-
sion: “Given that (1) McLeod did

not even argue below that its state-
ment to the EEOC was consistent
with, and an alternate reason for,
[the plaintiff’s] demotion, and that
(2) there is a material issue of fact
as to the accuracy and veracity of
McLeod’s statements to the EE-
OC, this court concludes the dis-
trict court erred in granting sum-
mary judgment
McLeod on the question of dispar-
ate treatment.”

in favor of

To make even clearer and
stronger the lesson of a case like
Zisumbo, let’s assume, for the sake
of discussion, that both of the
company’s reasons for demoting
the plaintiff were absolutely true:
she had performance problems,
plus the company had to reorga-
nize, and of the two senior account
executives, she was chosen for de-
motion because her sales figures
were so much worse than her male
colleague’s. Now let’s further sup-
pose that McCleod, being a sensi-
tive and compassionate employer,
and being even more so in light of
the plaintift’s pregnancy, did not
want to hurt the plaintiff’s feelings
by telling her it was demoting her
because of her poor performance.
So, it doesn’t give her that reason:
it just tells her she’s being demoted
because of a reorganization.

When the plaintift sues for
pregnancy discrimination anyway,
and when, in the course of litiga-
tion, the employer is finally com-
pelled to come forward with its
additional, real reason for termina-
tion, it still has the same problem
evident in the actual case. It still
looks like a liar and undermines its
own defense, because the obvious
rejoinder to coming forward with
this additional explanation so late
in the game is: If that were the real
reason for her termination (poor
performance), why didn’t you tell
her so up front in the beginning? If

you lied to the plaintiff when you
told her you were demoting her
due to a reorganization, how can
we (the jury) believe you now?
How can we trust you? How can
we be sure you aren’t lying to us
now, to avoid being found liable
for pregnancy discrimination?

DEALING WITH THE
DEFAMATION PROBLEM

In some states, state law compels
an employer to give an employee
the reasons for his or her termina-
tion. Minnesota and Missouri are
two examples of such states. Min-
nesota statute 181.933 allows an
employee who has been involun-
tarily terminated to request from
the employer the reasons for the
termination. In such a case, how-
ever, the statute prohibits the em-
ployee from suing the employer
for defamation.> Not only does
Missouri have a similar statute,’
but Missouri’s law makes the em-
ployer liable for punitive damages
if it fails to comply, and has no ex-
press immunity for defamation.
Missouri’s “dismissal letter” stat-
ute, however, applies only to em-
ployers of seven or more employ-
ees, and the employee must have
worked there at least 90 days. But
it applies to voluntary, as well as
involuntary, separation. The dis-
missed employee has up to one
year in which to request the dis-
missal letter.

In those states which have a
law compelling the employer to
give a dismissed employee the
reason(s) for his or her discharge,
the employer has no choice but to
comply. But even when disclo-
sure of the reasons for dismissal is
not mandated by state law (and
this appears to be the rule in most
states), it is still wise for the em-
ployer to tell the employee why
s/he is being dismissed, for the
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reasons illustrated by the Zisumbo
case (and myriads of others, if this
article were to become a book,
and the author had a year or so to
work on it), discussed above.

How, then, does an employer
provide full, honest and truthful
disclosure to an employee of the
reasons for his or her dismissal, es-
pecially when those reasons are
personally repugnant to the em-
ployee (incompetence, insubordi-
nation, theft, dishonesty, fraud, vi-
olence, drug abuse, etc.), without
losing a suit for defamation? Here
are some suggestions:

1. The number one way to tell
the truth and avoid liability
for defamation at the same
time is to do a sufficiently thor-
ough investigation so as to estab-
lish a strong foundation for prov-
ing the truth of the reasons given.

2. The second thing to do is to
limit disclosure of the reasons
only to those with a need to
know them and conform
what you say to the audience
to whom you are speaking
and to the strength of their
legitimate interest in the in-
formation.

3. A third procedure to follow is
to consider the audience to
whom you are speaking and
provide only enough informa-
tion to satisfy that obligation.

4. Fourth, be consistent, stick
to your story, and don’t
change or contradict expla-
nations once given.

5. Fifth, of course, always tell the
truth!

Remember, the main source you
have to worry about in terms of
being sued for defamation is the
employee him- or herself: A pro-
spective employer, a co-worker, a
customer, a law enforcement, or

other governmental agency isn’t
going to sue you for defamation
(although any of these could sue
you for something different—de-
liberate, affirmative misrepresenta-
tion or lying).

There are at least five potential
audiences to whom an employer
could be speaking:

1. government agency
2. law enforcement

3. prospective employers
4. fellow workers

5. customers

Suppose you are being questioned
by an agent of the FBI, CIA, De-
partment of Defense, Homeland
Security, or some similar govern-
ment agency, who is doing a back-
ground check on your former em-
ployee for a highly
position that has national security
implications? With such an inquir-
er, the employer will probably want
to be (and should be) totally forth-
coming and withhold nothing.

Suppose you are responding to
interrogatories from the unem-
ployment office or the EEOC.
Here, too, the employer should be
totally forthcoming: information
given to such law enforcement
agencies is absolutely privileged,
even if given out of malice.

A third audience might be a
prospective employer. There are

sensitive

least three considerations here.
First, a majority of the states—per-
haps close to 40—have enacted
“job reference immunity” statutes,
which purport to immunize one
giving a reference about a former
employee. However, most of these
statutes merely codify existing law
about defamation, require that the
one giving the reference act in
good faith, and carve out excep-
tions to their protection. None-
theless, such statutes do provide

some protection. Second, a pro-
spective employer’s legally legiti-
mate interest in information about
a former employee that is relevant
to the job is high (for example, an
employer looking to hire in-house
counsel has a legitimate interest in
knowing if the candidate was fired
because s/he couldn’t pass the bar
exam or was disciplined by the bar
association for unethical behavior),
and having a full explanation of the
circumstances of the candidate’s
dismissal from his or her previous
position could be critical. Third,
there have been a couple of cases
in which a former employer has
been held liable for misrepresenting
the circumstances of a former em-
ployee’s dismissal, when the mis-
representation was material to a
subsequent injury. To illustrate, a
principal who has fired a teacher
for molesting little girls tells a pro-
spective employer that the teacher
gets along wonderfully with young
children. Upon this recommenda-
tion, a second school hires the
teacher, he molests children there,
and one of the parents sues. The
referring principal could be held li-
able. All of the foregoing suggest
that one can and should be honest
and forthcoming with a prospec-
tive employer in discussing a
former employee.

A fourth audience will be a
former employee’s
Here, the company has a legiti-
mate interest in telling colleagues
why someone was fired. Perhaps
the two most common interests
are to preserve morale, so that oth-
ers do not fear they will suddenly
be fired for mysterious, secret rea-
sons; and, to preserve order and
discipline and set an example: peo-
ple who break the rules, who don’t
perform, who don’t follow orders
will not be working here.” How-
ever, with this audience, the em-

coworkers.
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ployer does not necessarily have to
provide detailed explanations. For
example, it might be enough to say
so-and-so was let go for violating
work rules, or so-and-so was let go
because his or her performance
didn’t meet our needs.

Finally, it may be necessary to
offer a reason or explanation as to
why someone was dismissed to
customers, suppliers,
and/or customers, especially if the
former employee serviced those
accounts. This group probably is
entitled to the least information,
although individual circumstances
may dictate otherwise. In fact, ar-
guably and very generally, this
group may not be entitled to any
explanation at all.

vendors,

In a recent case from Minnesota,
Fjelsta v. Zogg Dermatology PLC,?
the employer was successful in de-
feating the plaintiff's defamation
claim. As with the previous case,
the plaintiff’s defamation count
arose in the context of a lawsuit al-
leging discrimination on the basis of
sex and pregnancy under both fed-
eral and Minnesota law.

In support of her defamation
claim, the plaintiff alleged as fol-

lows:

I One of the owners of the
doctor’s office she worked at
held a meeting with the re-
maining staff after the plain-
tift had been told to leave and
stated that she had been ter-
minated.

B The practice told the staff
that she had been terminated
for endangering the safety of
patients.

B The practice also told a pa-
tient that the plaintiff had
been terminated for endan-
gering patients.

I An employee said that al-
though she could not re-
member exactly what was
said, one of the owners of the
practice told the staff that the
plaintiff would not be work-
ing at the office as long as she
refused to do her job “and
something about endanger-
ing patients.”

None of this evidence proved defa-
mation, the court ruled in granting
summary judgment to the employ-
er. Under Minnesota law, to be
defamatory, a statement must be
“communicated to a third party,
[be] false, and tend to harm the
plaintift’s reputation in the commu-
nity. [Cit. om.]” The plaintiff must
set out the defamatory matter “ver-
batim.” “At a minimum,”’ the court
elaborated, “the plaintiff must al-
lege who made the allegedly libel-
ous statements, to whom they were
made, and where. [Cits. om.]”

The plaintiff’s evidence in this
case fails to meet these tests, the
court decided: the first witness said
that the practice told the staft only
that the plaintiff had been termi-
nated, without giving any reason;
the second employee-witness ac-
knowledged that she couldn’t re-
call the owner’s exact words; a
“vague recollection” is insufficient
to support a defamation claim. The
court therefore ruled in favor of
the medical office employer.

Likewise, the employer in
Wheeler v. CSK Auto, Inc.,” was
successful in defeating the plain-
tift’s defamation count, based on a
statement that a human resources
manager made to one of the com-
pany’s district managers, who in
turn repeated it to the plaintiff’s
sister, who also worked for the
company. The plaintift’ said the
HR manager said that she was
fired for violating company policy

and for having a coworker work
on her car.

To prove defamation, the court
said, the plaintiff’ “must show that
the communication complained of
was published, false, and unprivi-
leged. [Cit. om.] Truth and privi-
lege are both defenses to a defama-
tion claim. [Cits. om.]” Under
California law, “a communication
made by an employee to another
employee is subject to a qualified
privilege if it is made, without
malice, to a person interested in
the communication.” But, the
privilege can be lost if the plaintiff
specifically alleges malice (acting
with knowledge of falsity or reck-
less disregard for whether the state-
ment is true or false).

In this case, the court said, the
employer proved the statement
was true. “In addition,” the court
went on, “‘because the communi-
cation was between two CSK em-
ployees who had an interest in the
circumstances of [the plaintiff’s]
termination, the communication
also falls within a qualified privi-
lege. Moreover, [the plaintift] can-
not defeat the qualified privilege
because she did not specifically al-
lege malice in her complaint and
failed to allege it in opposition.”

THE ISSUE OF “COMPULSORY
SELF-DEFAMATION"

The theory of “compulsory self-
defamation” raises a further hurdle
and complication for employers
caught in the dilemma of what to
say and to whom when an em-
ployee is terminated. This theo-
ry—largely rejected and discredit-
ed by other courts—holds that an
employer can be held liable for
defamation if the employee is
forced to “defame himself” and if
the employer could reasonably
foresee that. To illustrate: the em-
ployer fires an employee for sexual
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harassment of co-workers (which
the employee alleges is false). The
fired employee goes on a job inter-
view, is asked by the interviewer,
“Why did you leave your last
job?”, and answers: “I was fired for
sexual harassment.” The employee
has been forced to defame himself.

Although a Minnesota court
recognized the claim in a case last
year, Lavela v. S.B. Foot Tanning
Co.," it nonetheless ruled for the
employer against the employee’s
defamation claim. The plaintift
based his defamation claim on the
termination letter the company
gave him, which stated, as quoted
in the court’s opinion: “Based on
your continuing disability and the
medical documentation you have
provided us, it seems very unlikely
that you will be able to return to
your employment with S.B. Foot
Tanning Company.” The plaintift
said that this statement was defam-
atory and that he was forced to re-
peat it to prospective employers
when asked why he was no longer
employed by Foot Tanning Co.

Citing the “doctrine of com-
pelled  self-publication,”""  the
court said it “should be cautiously
applied so as not to significantly
expand the basis for a claim of def-
amation.” The court found that it
did not apply in this case: “In the
instant matter,” the court ex-
plained, “there is no neutral third
party, like the nursing review
board, obligated to reveal the al-
legedly false statement if asked.
Thus... this plaintiff was not com-
pelled to reveal defendant’s alleg-
edly false statements to his pro-
spective employers. Further... the
plaintift in this matter could have
avoided publication of the state-
ment or the resulting damages sim-
ply by providing a recent authori-
zation to work from his doctor or
offering to undergo a physical ex-

amination. Thus, the Court finds | B Tell the employee all the rea-

that plaintift was not compelled to sons s/he is being let go, but
publish defendant’s allegedly defa- only if they are the real
matory statement to prospective (truthful) reasons.

employers, and summary judg-
ment in favor of defendant is ap-
propriate.”

I Be more circumspect when
sharing reasons for dismissal

with other audiences, nota-
But the court added another bly co-workers, customers,

reason why the plaintift’s defama- clients and vendors.
tion claim could not succeed: the
“statement does not have a defam- | ¥ There is an absolute privilege
atory meaning that might injure
plaintiff’s reputation.” “On its
face, defendant’s statement, which
plaintift then repeated to potential
employers, indicated only that de- u
fendant did not consider plaintift
physically fit to return to work in | NOTES:

the capacity in which he had been 1. The employer’s dilemma of either telling the

hired. Such a statement, has no truth and risking being sued for defamation,
or saying nothing and risking being sued for

for statements made in the
context of law enforcement,
administrative  proceedings,
arbitrations and/or litigation.

judgmental undertone, may or R A
Judg ’ y unlawful discrimination arises in contexts

may not, depending on the type of other than dismissal: It can occur when an
work and how much time has employee claims a performance appraisal has

elaps ed, have any r elevance to a defamed him or her; when a former employ-

P otential emp loyer’ and is eaSﬂy ence defamed him or her and prevented him
rebutted by offering either a doc- or her from getting a job (including claims of

tor’s note to the contrary or offer- “compulsory self-defamation”); or when a
person claims that the company’s disclosure

ee claims that the employer’s truthful refer-

ng to undergo testing before start- of information about him or her to fellow

ing the new emplOYment. Thus, workers defamed him or her. But due to

defendant’s statement ‘could not length and space restrictions, this article will
. concentrate on defamation in the context of

possibly have a defamatory mean- - ‘

S, R ) dismissal only, even though its recommen-

mng and sumimnary JUdgment in fa- dations and lessons can be applied to the oth-

vor of defendant is appropriate.” er situations as well.

2. Hard statistics are not readily available or
several years old. The author’s brief Internet

SUMMARY AND CONCLUSION research disclosed, for example, that as of
1998 or so, more than 150,000 discrimina-
Telhng an employee WhY s/he is tion suits had been filed; other sources indi-
bejng fired can be dangerous from cate that there are fewer defamation claims.
the point of view ofrisking 1 defa- 3. Note what ic court says in Lavela v. S.B.
. . L. Foot Tanning Co., 2005 WL 1430302
mation suit, but it is necessary from (D.Minn., 2005) (not reported), discussed
the point of view of preventing, or below:
at  least establishing a  defense “Generally, an employer who has taken in-

. . . vestigative steps, including interviewing the
against, suits for unlawful discrim- ; : -
affected employee in an attempt to ascertain

ination, retaliation, and/or the accuracy of the statements, can demon-
“wrongful discharge.” To best po- strate probable cause for having made the
sition themselves, employers disputed statement. [Cit. om.]

should take the following steps:

In the Lavela case, the company received
and considered evidence from the plaintiff
that he was fit to return to work and re-
I Establish the factual predicate quested additional records and an examina-
of the reasons for discharge bY tion before confirming his termination.
doi d . . Even if, in hindsight, the court said, it
omg an adequate mvestiga might appear that the employer’s determi-
tion under the circumstances. nation and resulting statement were false, it
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clearly had reasonable cause to make the thereafter within a reasonable period of Because employers have an interest in en-
determination and statement it did. time, but not later than one year following suring that employees know why they are
Zisumbo v. McCleodUSA Telecommuni- the date the employee was discharged or treated in a particular manner and employ-
cations Services, Inc., 154 Fed. Appx. 715, voluntarily quit, requests in writing by cer- ees have a corresponding interest in under-
2005 WL 3120640 (10th Cir. 2005). tified mail to the superintendent, manager standing the reason for their termination,
181.933 Notice of termination. or registered agent of said corporation, with explanatory statements such as that made by
Subdivision 1. Notice required. An em- specific reference to the statute, it shall be defendant to plaintiff are made upon a
ployee who has been involuntarily termi- the duty of the superintendent or manager proper occasion and for a proper purpose.
nated may, within 15 working days follow- of said corporation to issue to such employ- 8. Fjelsta v. Zogg Dermatology PLC, 2006
ing such termination, request in writing ee, within forty-five days after the receipt of WL 475283 (D. Minn. 2006).
that the employer 1nfor.m tbe employee of such 4request, a letter, duly mgne(% by such 9. Wheeler v. CSK Auto, Inc., 2005 WL
the reason for the termination. Within ten superintendent or manager, setting forth -
. . . . 1925860 (E.D. Cal. 2005).
working days following receipt of such re- the nature and character of service rendered
quest, an employer shall inform the termi- by such employee to such corporation and 10. Lavela v. S.B. Foot Tanning Co., 2005 WL
nated employee in writing of the truthful the duration thereof, and truly stating for 1430302 (D.Minn., 2005).
reason for the termination. what cause, if any, such employee was dis- 11. “Generally, where a defendant communi-
Subd. 2. Defamation action prohibited. charged or voluntarily quit such service. cates a statement to a plaintiff, who then
No communication of the statement fur- 2. Any corporation which violates the pro- communicates it to a third party, there is no
nished by the employer to the employee visions of subsection 1 of this section shall publication. [Cit. om.] The publication el-
under subdivision 1 may be made the sub- be liable for compensatory but not punitive ement can be met, however, if the plaintiff
ject of any action for libel, slander, or defa- damages but in the event that the evidence is compelled to publish the defamatory
mation by the employee against the em- establishes that the employer did not issue statement to a third person and if it was
ployer. (Minnesota Statutes 2005) the requested letter, said employer may be foreseeable to the defendant that the plain-
Letter of dismissal, when—failure to liable for nominal and punitive damages; tiff would be so compelled. [Cit. om.; in-
issue, damages—punitive damages, but no award of punitive damages under ternal quotation marks om.]” The theory
limitations. this section shall be based upon the content “hold[s] the originator of the defamatory
290.140. 1. Whenever any employee of any of any such letter. Missouri Revised Statutes, statement liable for damages caused by the
corporation doing business in this state and Chapter 290 (Wages, Hours and Dismissal statement where the originator knows, or
which employs seven or more employees, Rights), Section 290.140 (August 28, 2005) should know, of circumstances whereby
who shall have been in the service of said Note what the court says in Lavela v. S.B. the defamed person has no reasonable
corporation for a period of at least ninety Foot Tanning Co., 2005 WL 1430302 means of avoiding publication of the state-
days, shall be discharged or voluntarily quit (D.Minn., 2005) (not reported), discussed ment or avoiding the resulting damages.
the service of such corporation and who below: [Cit. om.]”
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THE POLICY CORNER

TERMINATING AN EXECUTIVE: KEY
STEPS TO MINIMIZE LIABILITY

Robert J. Nobile, Esqg., and Beth T. Golub, Esq.

All terminations are serious and can
lead to litigation, but the termina-
tion of a senior officer or executive
often has more significant ramifica-
tions. The importance of these de-
cisions is heightened amidst the ep-
idemic of corporate corruption,
self-dealing, and deception by se-
nior executives that is prominent in
the zeitgeist of this decade. Addi-
tionally, executives generally have
more significant ties to the organi-
zation than lower-level employees,
and their termination will be felt

ROBERT ]J. NOBILE is a Partner with
the New York City office of Seyfarth
Shaw, where he specializes in employment
law. He is also a member of the graduate
Saculty of St. Joseph’s College in New
York. He is the author of Guide to Em-
ployee Handbooks, Human Resources
Guide, the Guide to HR Policies and Pro-
cedures Manuals, and Essential Facts:
Employment, all published by West.

BETH T. GOLUB is a Partner at the
Chicago office of Seyfarth Shaw. Her prac-
tice is devoted to labor and employment law
issues in defense of management, in both
litigation matters and in day-to-day advice
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more deeply both within the orga-
nization and often outside the orga-

nization as well.

For these reasons, HR profes-
sionals must take care to structure
the employment relationship with
executives correctly at the outset,
and, at the other end, if the rela-
tionship comes to an end, ensure
that the termination is carried out in
a manner that minimizes both the
risk and potential liability of litiga-
tion. To accomplish both of these
goals, it is important to be aware of
the myriad issues, concerns and dis-
crete decisions to be made before
an organization terminates one of

its executive employees.

What follows is a delineation of
issues to “check-oft” an HR pro-
fessional’s list of considerations in
the termination process of an ex-
ecutive. Many of these issues are
not unique to the termination of
an executive, but for obvious rea-
sons, they take on heightened sig-
nificance when they involve a

high-level employee.

I. TERMINATION CHECKLIST

1. Statutory Concerns

One of the first issues an employer
must consider prior to terminating
an executive is whether the execu-
tive’s termination could give rise to
a claim of employment discrimina-
tion. Often, executives tend to be
older and the ‘“age issue” is fre-
quently raised by plaintiffs’ attor-
neys as a possible basis for challeng-
ing the termination. Gender and
race are also frequent concerns, be-
cause many organizations have a
dearth of women and minorities in
their senior ranks; as a result, the
protected class status of the individ-
ual being terminated should be
considered and the reasons for the
termination decision reviewed with
employment counsel beforehand,
so that strategies can be employed
in advance to counter allegations
that the basis for the termination
was related to the executive’s pro-
tected class status.

Whistleblower issues under
Sarbanes-Oxley (“SOX”)' and
other laws may also surface prior
to or at the time of termination.
As a result, care should be taken
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when reviewing the basis for ter-
mination to ensure that these is-
sues cannot be alleged by the ex-
ecutive as being the “real reason”
for his/her termination. In this re-
gard, remember that in the face of
a SOX whistleblower claim, it
will be the employer’s burden to
demonstrate by clear and con-
vincing evidence that the termi-
nation would have occurred any-
way, notwithstanding the SOX-
related issue.

2. Review the Employment
Agreement

The next question to ask is wheth-
er the executive to be terminated
has a valid written employment
agreement with the organization.
If so, the company must abide by
its obligations under the terms of
the agreement or, if possible,
amend the terms by negotiating a
new agreement with the executive
during the termination process.
Failure to comply with the terms
of an employment agreement can
result in litigation, the cost of
which (in attorneys’ fees, results of
litigation, adverse publicity, and
the like) can far exceed the costs of
compliance. Below is list of provi-
sions that are typically addressed in
an employment agreement that
should be reviewed prior to effec-
tuating a termination.

I Right to terminate the
agreement and/or the ex-
ecutive’s employment. Of-
ten, executive employment
agreements have “for cause”
termination provisions. These
must be reviewed carefully to
ascertain whether cause exists.
In many cases, executives are
asked to leave because the
board or senior management
committee has “lost confi-
dence” in the executive’s lead-
ership ability—a reason that

normally does not rise to the
level of cause and, thus, invari-
ably leads to a situation where
the company must negotiate
the termination to “package
out” the executive. (Of
course, if the executive is em-
ployed at will, “cause” is not
needed; but the statutory con-
cerns noted above still apply.)

“Notice” provisions—
Does the agreement require
notice to the executive prior
to terminating his/her em-
ployment and/or the agree-
ment? If so, ensure that
these provisions are carefully

followed.

Severance or benefits due
to the executive upon ter-
mination, either immedi-
ately or at specified times in
the future—How much is
the executive due, especially
when the termination is
without cause, and what re-
quirements are in place that
must be satisfied before these
benefits are payable (e.g., is a
waiver and release agreement
required)?

Bonus obligations—Has
the executive vested entirely
or is he/she entitled to a pro
rata share of a bonus payment
for the prior or current per-
formance years?

Deferred compensation
entitlements—What hap-
pens upon termination to the
executive’s stock options, re-
stricted stock, and rights un-
der other long term incentive
plans in which he/she may
be a participant?

Other “perks” that the
company may be obligated
to provide (e.g., company
car, club memberships, etc.).

How will these issues be

handled?

I Mitigation obligations—
Does the executive have a
duty under the agreement to
diligently seek other employ-
ment as a condition precedent
to receiving ongoing sever-
ance payments or other bene-
fits, and do the executive’s
benefits cease upon his/her
finding new employment, or
are they offset by earnings in a
new position? These issues
need to be considered.

3. Dealing With Confidentiality
Issues and Restrictive
Covenants

The following is a list of issues that
may or may not be addressed in
the employment agreement or in
other documents, such as the com-
pany handbook or policy state-
ments or separate, stand-alone
agreements. These should be con-
sidered and reviewed as well to en-
sure that both the company and
the executive meet all obligations.

1 Confidentiality provi-
sions—Most employers
have confidentiality provi-
sions incorporated into exec-
utive employment agree-
ments, and/or in separate
confidentiality statements or
policies. A good practice to
follow is to confirm these
provisions in writing at the
time of termination. This is
frequently done by incorpo-
rating a paragraph into the
separation agreement, reiter-
ating the executive’s obliga-
tions in this regard. (If no
separation agreement is being
entered into, for example,
where the executive is being
terminated for cause, it may
be wise to send a letter to the
executive reiterating his/her
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duty to maintain confidenti-

ality of trade secrets and oth-

er proprietary information.)
I Restrictive covenants—
There are various forms of
covenants that
employers often place into
the employment agreements
for their executives, and
which may be incorporated
into other agreements as
well, such as in stock option
agreements, incentive com-
pensation plans and the like.
These include “non-com-
pete” clauses, which prohibit
the executive from working
for competitors for a stated
time period after termina-

restrictive

tion; ‘“non-solicitation” of
provisions; and
provisions which prohibit
the executive from soliciting
employees to leave the em-
ploy of the company, both
for stated time periods, as
well. Employers should en-
sure that whatever covenants
they wish to enforce should
be incorporated into the sep-
aration agreement by refer-

customer

ence or included in the
agreement itself. (Again, if
no separate agreement is be-
ing entered into, a separate
letter should be considered in
this regard, to reiterate the
executive’s obligations.)

I Non-disparagement—In-
cluding a provision in the
separation agreement that
prohibits the executive from
making disparaging remarks
about the company, board
members, employees, and
regarding its products and
services is important and can
spare the company future
embarrassment (e.g., where
the company has paid the

executive a handsome sever-
ance package only to find
out he/she is badmouthing
the company or certain indi-
viduals).

I Resignation from board/
committees—Care should
be taken to ensure that the
departing executive resigns
from any key positions he/
she may hold, such as a seat
on the board or on special
committees, or if he/she re-
fuses to resign, is removed
accordingly.

4. Determine What Termination

Package Will Be Offered

The executive’s
agreement may provide for certain

employment

payments; however, the company
may want to offer additional pay-
ments (e.g., to secure a restrictive
covenant or to “buy peace” with
the departing executive, especially
if there is a concern about the ex-
ecutive’s knowledge of certain
sensitive issues that the organiza-
tion may not want aired publicly).
The following is a list of possible
components that may be included
in a termination package:

I severance payments

B employee benefits, such as
paid COBRA at company

expense

I bonus payments (on a pro-
rated basis for the current fis-
cal year).

B outplacement services (If so,
which provider, what specif-
ic type of outplacement, and
for how long?)

B accelerated vesting of stock
or other incentive compen-
sation (provided the respec-
tive plans permit and neces-
sary approvals are obtained,
e.g., board, shareholders)

5. Rights Under Compensation
and Benefit Plans

These are rights that the executive
may have in addition to those
specified in the
agreement. In this connection, rel-

employment

evant benefit plans should be
checked to ensure that all entitle-
ments are provided:

B vested pension/401(k) benefits

B restricted stock, the right to
exercise vested stock options

B other vested deferred com-
pensation

B accrued unused vacation

6. Tax Issves

I Internal Revenue Code Sec-
tion 409A considerations—
Must certain payments be
“deferred or delayed” to
avoid tax penalties?®

B Will the type or amount of
payments made to the exec-
utive trigger excise tax obli-
gations?’

7. Post-termination Status

Will the executive have a continu-
ing or ongoing relationship with
the company after his/her effective
termination date (e.g., as a consult-
ant; ongoing duty to be “on-call”’;
duty to cooperate in litigation; and
the like)? A continuing relationship
may benefit either the company,
the executive, or both, and should
be assessed in light of the particular
facts and circumstances surrounding
the termination. The company may
benefit by having the services and
responsibilities of the former exec-
utive fulfilled while looking for a
replacement; the former executive
many benefit by having some in-
come and being able to represent to
potential employers the fact that
he/she is not “unemployed.” Cau-
tion should be exercised here, how-
ever, to ensure that the executive’s
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presence is not disruptive to the
work environment.

8. Return of Company Property

It 1s important in any termination
to secure the prompt, if not imme-
diate, return of company property.
The urgency is particularly impor-
tant if the termination is involun-
tary and, therefore, likely rife with
disagreements and hard feelings on
both sides (the company and the
executive). Company property is
not limited to the accoutrements
of modern work life (e.g., comput-
ers, company-issued cell phones,
and BlackBerrys); it also includes
documents that employees have
created during the course of their
employment. Executives may per-
ceive many documents they create
and collect during their employ-
ment to be personal items, but if
those documents were created in
the course of and in furtherance of
the employee’s job responsibilities,
the company has a legitimate claim
to ownership of them. The need
to collect and retain all of these
documents is particularly height-
ened in a highly competitive in-
dustry, where the confidentiality
of trademark or proprietary infor-
mation, trade secrets, or even cus-
tomer lists is paramount. These
documents often include:

B files (e.g., personnel informa-
tion about other employees,
company financial data, the
executive’s personal files on
his/her employees, company
marketing materials, client
and customer lists)

I memoranda
B computers
I building and area access keys

B access cards

9. Indemnification

Company obligations that inure to
the benefit of a former executive
often do not end simply because
the employment relationship does.
For example, the company may be
involved in litigation at the time of
the termination or litigation may
arise afterward. If the executive is
named in any lawsuit, the compa-
ny may be obligated to indemnify
the executive for the costs of litiga-
tion and any judgment or settle-
ment that results from it. These
obligations are derived from two
sources: (i) contractual obligations
(e.g., in employment agreement or
corporate by-laws); or (ii) applica-
ble state law statutory indemnifica-
tion obligations.

10. Resolution of Disputes

Is there or should there be a mech-
anism for the efficacious resolution
of any post-termination issues that
may arise in the future? Those
mechanisms may include mandato-
ry mediation or arbitration. If there
is to be a mechanism for the resolu-
tion of any disputes the mechanism
and any corresponding fee/cost ar-
rangements must be delineated in a
written agreement (i.e., as part of a
general release/separation agree-
ment, by its own stand-alone agree-
ment, or as part of the original em-
ployment agreement). Sometimes
executives enter into a mandatory
mediation or arbitration agreement
at the start of their employment.
Companies have had varying suc-
cess in enforcing these agreements.
Additionally, it is important to note
that the Equal Employment Op-
portunity Commission is not
bound by any mandatory arbitra-
tion agreement the executive enters
into with the company, and it may
file a lawsuit under any of the laws
it enforces (Title VII, the Age Dis-
crimination in Employment Act,
the Americans with Disabilities Act,

Equal Pay Act) on the executive’s
behalf, seeking all the monetary
awards the employee could have, as
well as non-monetary relief (e.g.,
injunction, mandatory training, de-
claratory judgments).*

11. PRACTICAL AND
LOGISTICAL
CONSIDERATIONS FOR THE
TERMINATION

In addition to the multitude of le-
gal considerations that should be
on every HR  professional’s
“check-list,” there are practical
considerations that must be ana-
lyzed when terminating an execu-
tive employee. Because of the role
the executive plays in the founda-
tion and structure of the company,
the termination of an executive is
felt much more profoundly both
internally within the company,
and externally in the community.
To minimize the actual disruption
to company operations, as well as
the potential disruption resulting
from fears of shareholders, em-
ployees, or investors at the loss of a
key executive, the termination
process itself must be carefully
choreographed and
What follows is an overview of the
key decisions that must be made
and incorporated into the termina-
tion process.

executed.

1. Termination Notice and
General Termination Issues

As noted at the outset of this col-
umn, the company must deter-
mine whether any formal notice to
the executive is required prior to
termination. This could include
formal notice about any perfor-
mance deficiencies before a compa-
ny is allowed to terminate. The
place to find these obligations is
typically in any employment
agreement or handbook. If there
are notice requirements, they ob-
viously will affect the timing of the
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termination—any termination not
preceded by mandatory notice
provisions may be voided by a
court or result in liability for
breach of contract. It also must be
determined if a board or commit-
tee vote/approval is required to
proceed with a
Again, this will affect the timing of
the termination as well as the
number of people that may know
about it before it is communicated

termination.

to the executive. This factor will
also implicate issues of confidenti-
ality and discretion.

Next, the question of who will
deliver the news regarding the ter-
mination must be answered. There
is no correct answer; it will depend
on who the executive is and the
relationships and circumstances of
the termination. Clearly, however,
it must be a person of significant
authority within the organization.

Another important consider-
ation will be whether the executive
will be given the opportunity to re-
sign in lieu of being discharged. For
obvious reasons, this option is gen-
erally appealing for the executive. It
can also be advantageous for the
company. Indeed, it may improve
the public’s perception of the com-
pany, and this perception may assist
in finding a replacement for the ex-
ecutive. If the executive has en-
gaged in significant misconduct,
however, the company should take
the affirmative action of terminat-
ing the employee, and not allowing
resignation, to send a message of
non-tolerance to other employees

and the public.

Will the executive be asked to
leave immediately or will he/she be
permitted to remain for a certain
period of time? Again, this will be
largely dependent on the circum-
stances that led to the termination
and the needs of the company—
specifically the need to have the ex-

ecutive’s responsibilities carried in
the search for a replacement. Of
course, if there is a concern that the
executive may harm the organiza-
tion (e.g., by stealing confidential
information/files, destroying data,
recruiting away other key employ-
ees), depending on the amount of
risk, the executive should be asked
to leave the company premises im-
mediately upon receiving notice of
the termination.

How will the executive’s per-
sonal “effects” be handled (i.e., his/
her personal belongings in office,
photos, etc.)? Will the executive be
permitted to return to pack up his/
her property, or will it be packed
and mailed to the executive? (Note:
in this regard, if property will be
packed by company representa-
tives, two people should handle this
assignment—one to pack the items
and one in management or HR to
being
packed. This also ensures that there
is a witness to what is being packed
and shipped, so that the executive
can not later claim successfully that

“inventory”  the items

some item of great value has been
lost or stolen.)

2. The Termination Meeting
The termination meeting itself
should be planned carefully. It
should be brief and to the point
and should communicate the fol-
lowing points and little else:

B Notify the executive that ter-
mination will occur, that the
decision 1s final, has been re-
viewed with appropriate au-
thorities within the organiza-
tion (e.g., board, management
committee, etc.), so that he/
she knows that it is final and
not open to negotiation.

B Specify why the termination
is occurring, but again, be
brief and to the point. This
means give the business rea-

son, not long-winded justifi-
explanations.
business

cations and
Possible
could be (i) “loss of confi-
dence;” (ii) inability of the
executive to satisfy stated
goals and objectives, etc.; (ii1)
Inappropriate
conduct unbecoming an of-
ficer/executive of the com-
pany; (iv) poor judgment and
poor decision-making skills

reasons

conduct or

(with a few examples). If the
termination is “for cause”
under an employment agree-
ment, care should be given
to explain that the business
reason Or reasons are ones
that satisty the “for cause”
provision.

If applicable, mention that
the company will allow the
executive to resign in lieu of
termination (if this is the
company’s decision).

Provide the executive with a
separation agreement, per-
haps also with a summary of
the terms of the severance/

benefit package being offered.

Communicate to the execu-
tive how the company in-
tends to notify the public
(e.g., shareholders/SEC, etc.),
and what will be the stated
reason(s) for the termination.

Inform the executive not to
notify or contact other em-
ployees until the employees
have been notified by the
company of the termination.

If the executive is over 40
years of age, and the Older
Workers’ Benefit Protection
Act (“OWBPA”) applies be-
cause he/she is being asked
to sign a waiver or release of
claims under the Age Dis-
crimination in Employment
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Act, inform the executive
that he/she will have up to
21 days to consider the terms
of the release he/she is being
asked to sign and will have
seven days to revoke it. This
information must be com-
municated to the executive
in writing.’

Advise the executive regard-
ing the return of company
property—i.e., what 1is in
his/her possession and when
he/she should return it
(Note: An inventory of what
company property is in the
employee’s possession should
be made before this termina-
tion meeting if possible.)

Communicate the specifics
regarding his/her exit —e.g.,
that he/she should leave im-
mediately and that the com-
pany will have his/her be-
longings packed and shipped
to him/her. (Note: The spe-
cifics concerning the plan for
the executive’s actual exit
may change depending how
argumentative or hostile the
executive becomes during
the termination meeting.)

If outplacement is being pro-
vided, inform the executive
of this, and of how contact
should be made with the
outplacement firm. Options
for outplacement services in-
clude: (i) providing the exec-
utive with the outplacement
firm’s name/contact infor-
mation; (ii) advising the ex-
ecutive that the outplace-
ment firm will be calling
him/her within the next two
days; and (iii) having the out-
placement representative on-
site and available to the exec-
utive immediately after the
termination meeting.

B Carefully select the date of
the termination meeting.
Make sure the executive is
scheduled to be in the office
that day, and that there is no
critical event occurring that
day (e.g., executive’s anni-
versary date of employment,
birthday, critical meeting
with customers/clients, etc.).
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pany, the company will need
to determine whether it will
be necessary to file a Current
Report on Form 8-K to re-
port the entry into a material
definitive agreement (Form
8-K, Item 1.01) with respect
to any severance or other ar-
rangement with the execu-
tive, termination of a materi-

al definitive agreement (Item
1.02), departure of a director
or principal officer (Item
5.02), and/or appointment
of a principal officer (also
Item 5.02) with respect to
any successor to the termi-
nated executive. It also will

B Conduct the meeting at an
appropriate location. Avoid
public places such as bars/
restaurants, and avoid places
where it will be difficult for
the person delivering the ter-
mination decision to leave

the meeting. -
g be necessary to determine

whether the terms of any ar-
rangement with the execu-
tive would need to be dis-
closed under Item 402 of
Regulation S-K (Executive
Compensation) in the com-
pany’s proxy statement and
in its Annual Report on
Form  10-K  (generally
through incorporation by
reference to the proxy state-

3. Public Notification of
Termination/Exit Statements

B The termination of execu-
tives is often accompanied by
a press release. To that end,
the company must consider
both the timing of the release
and what will be stated pub-
licly. Furthermore, if there is
to be a public, external an-
nouncement, it must be co-
ordinated with any internal
communication. The com-

ment).°

11l. CONCLUSION

As demonstrated above, there are a
myriad of issues that must be con-
sidered and reviewed before an ex-
ecutive is terminated, many of
which are fairly complex. In this
connection, these terminations
should be analyzed and planned
carefully with appropriate consul-
tation with counsel to minimize
the organization’s exposure to le-
gal liability to the maximum possi-

pany must consider both the
timing and the content of
what will be communicated
to staff. Consistency with
what is publicly stated is im-
portant. Relatedly, if' no
board vote was required be-
fore the termination, obvi-
ously the board and senior
management must be advised
promptly and consistently.

B Other public statements and

bl tent.
disclosures that must be made ¢ exten
) ] ; [ |
include public filings made
with the Securities and Ex-
NOTES:

change Commission. In con-

nection with the termination 1. The Sarbanes-Oxley Act of 2002 (“SOX”)
of employment of an execu contains significant protections for corporate

tive of a publicly-held com-

whistleblowers. Unlike most whistleblower
laws, the SOX’s whistleblower protection
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provisions are not limited to providing a le-
gal remedy for wrongfully discharged em-
ployees. In addition, the law contains other
provisions directly relevant to whistleblower
protection. First, the law requires that all
publicly traded corporations create internal
and independent “audit committees,” one of
the functions of which must be to establish
procedures for employees to file internal
whistleblower complaints, and procedures to
protect the confidentiality of employees who
file allegations with the audit committee.
Second, the SOX contains reporting re-
quirements for certain attorneys. Third, the
SOX criminalized retaliation against whistle-
blowers who provide “truthful information”
to a “law enforcement officer” about the
“commission or possible commission of any
Federal offense.” This provision is not limit-
ed to publicly traded corporations; it covers
other employers as well. Fourth, the SOX
provides for criminal penalties for any viola-
tion of the SOX, including the whistleblow-
er-related provisions.

Section 409A was added to the Internal
Revenue Code by the American Jobs Cre-
ation Act of 2004, effective January 1,
2005. A violation of Section 409A may re-
sult in immediate taxation of deferred

THE POLICY CORNER

amounts, as well as a 20% penalty tax on the
employee. In general, amounts earned and
vested before January 1, 2005 are “grandfa-
thered,” provided that there is no material
modification of the terms of the deferral on
or after October 3, 2004. Section 409A im-
poses significant restrictions on deferred
compensation, including a general prohibi-
tion against the acceleration of payments,
and the requirement that any change in the
method of payment result in a further de-
ferral of not less than 5 years. Thus, any
provision in a termination agreement that
affects deferred compensation must be care-
fully vetted. A separate restriction applica-
ble only to publicly traded companies (in-
cluding a subsidiary of a publicly-traded
domestic or foreign parent) requires that
deferred compensation payable on account
of the termination of a “key employee” of-
ficer (generally one of the top paid 50 offic-
ers) must be delayed for at least 6 months af-
ter termination.

There are several Internal Revenue Code
provisions that can trigger an excise tax. One
is Section 409A, relating to deferred com-
pensation, discussed in footnote 3. This is
particularly relevant in terminating high-lev-
el executives from publicly held corpora-

tions. Section 280G imposes an excise tax on
certain high-level employees who receive
“excess parachute payments” in connection
with a change in control of the employer.
The determination of what constitutes a
parachute payment is complex and may not
be obvious. Thus, this issue should be re-
viewed with benefits or tax counsel.

E.E.O.C. v. Waffle House, Inc., 534 U.S.
279, 122 S. Ct. 754, 151 L. Ed. 2d 755, 02
C.D.O.S. 369, 2002 Daily Journal D.A.R.
485, 12 A.D. Cas. (BNA) 1001, 81 Empl.
Prac. Dec. (CCH) P 40850, 15 Fla. L.
Weekly Fed. S 63, 22 Nat’l Disability Law
Rep. P 129, 2002 WL 46763 (2002) (hold-
ing that arbitration agreement did not bar
EEOC from pursuing victim-specific judi-
cial relief on behalf of employee).

There are other requirements of OWBPA;
HR professionals should consult with em-
ployment counsel to ensure that the com-
pany’s release agreements conform with
OWBPA’s requirements.

It should be noted that the SEC has proposed
amendments to Form 8-K and Item 402,
which could impact the requirements o
make disclosures and the contents thereof.
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