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While we have always urged that employee benefit
plan documents be reviewed by our clients extremely
carefully before they are disseminated to plan partici-
pants (and their beneficiaries), the U.S. Court of
Appeals for the Second Circuit recently underscored
the importance of this practice, in a decision clarify-
ing the standard to be used for determining whether
a plaintiff can succeed against a plan sponsor in an
action based upon faulty or ambiguous language in a
summary plan description ("SPD").  In its ruling, the
court rejected the "detrimental reliance" standard in
favor of the more lenient "prejudice" standard, which
undoubtedly will make it easier in the future for
plaintiff-participants to succeed in actions against
plans and plan sponsors based on deficient SPD lan-
guage.  The decision also reinforced the importance
of having clear and explicit instructions incorporated
into claim denial letters.  

Background
In Burke v. Kodak Retirement Income Plan, 2003 U.S.
App. Lexis 14523, issued on July 17, 2003, the
Second Circuit affirmed in part, and reversed in part,
a decision of the Federal District Court for the
Western District of New York.  The plaintiff, Sally
Burke, was married for six months to Kenneth Burke,
a 27-year Kodak employee, when he died.  Prior to
their marriage, Mr. and Mrs. Burke lived together as
domestic partners for eight years.  Among his
employee benefits, Mr. Burke was a participant in
Kodak's pre-retirement survivor income benefits plan.
While Kodak's SPD mentioned in sixteen different
sections that domestic partners needed to file affi-
davits to receive certain benefits, it did not contain
this requirement in the section on the pre-retirement
survivor income benefit.  Following the participant's
death, Ms. Burke made a formal claim to the plan for
the pre-retirement survivor income benefit.  The plan
denied her claim, stating in its denial letter that, in

order to be eligible for the benefit, they needed to
have been married for at least one year.  The letter
then referred to the SPD for the plan's appeal proce-
dures, but the page cited in the denial letter was not
the section on appeals, but rather the section on
"spousal eligibility".  Elsewhere in the SPD, the rele-
vant appeals section stated that a claimant "should"
file an appeal of a benefit claim denial within ninety
days.  On appeal, Ms. Burke maintained that she was
eligible for the spousal benefit, as she was a domestic
partner of the participant for years prior to their mar-
riage.  Her appeal, filed after the ninety-day period
had expired, was denied as untimely.  Furthermore,
the denial letter stated that, had the appeal been
timely, it nonetheless would have been denied
because the Burkes never filed the domestic partner
affidavit that was required by the plan in order to
receive benefits.  

Deficient Appeal Language
The court first held that Ms. Burke was denied a full
and fair review of her claim because the denial letter
did not refer her to the specific appeals procedures;
rather the page reference was to the section on eligi-
bility.  The U.S. Department of Labor regulations on
claims procedures require that denial letters incorpo-
rate the proper appeal procedures (or a reference to
the procedures).  The court further found that, even if
the page reference was to the proper section of the
SPD, the use of the word "should" cannot be con-
strued to mandatorily require that she file within 90
days.  Since the Court found that in at least sixteen
other portions of the SPD, the plan used the word
"must", it determined that, as drafted in the SPD, the
ninety-day rule was not mandatory.  Finding that the
denial of Ms. Burke's appeal was inappropriate, the
Court proceeded to consider the merits of the appeal.  

New "Prejudice" Standard
The court held that, since the relevant section of the
SPD failed to mention the affidavit requirement, then
the SPD must be in conflict with the plan's affidavit
requirement that was relied upon in denying Mrs.
Burke the benefit.  The court relied on the well estab-
lished law of the Second Circuit that, when the for-
mal plan document and an SPD conflict, the SPD
controls.  Since the SPD controls, the court looked
solely to that document to determine whether the
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affidavit requirement should be upheld.  Although the SPD
contained the affidavit requirement in many other sections, it
held that Ms. Burke should not have been expected to infer
that the requirement also applied to the section on pre-retire-
ment survivor income benefits.  Therefore, it held that the
SPD was deficient.  

The district court originally held that, even if the SPD was
deficient, the plaintiff failed to demonstrate that she relied
on the deficient language to her detriment.  The Second
Circuit reversed the district court's ruling.  Rejecting the
"detrimental reliance" standard, in favor of a more lenient
"prejudice" standard, the court established a new standard to
be used when determining whether a plaintiff should recover
in a deficient SPD case.  In order to succeed under a preju-
dice standard, a plaintiff must only show that he or she was
likely to have been harmed because of the deficient SPD.
The defendant would then have the opportunity to rebut this
by offering evidence that the deficiency was nothing more
than a harmless error.  Applying the prejudice standard, the
court held that Ms. Burke likely was harmed by the fact that
the affidavit requirement was not included in the relevant
SPD section and, therefore, granted her motion for summary
judgment on her claim for the pre-retirement survivor bene-
fits.  

Lessons To Be Learned
This case highlights the importance of providing plan partici-
pants with an accurate, comprehensive SPD.  Under the more
liberal prejudice standard, a plaintiff no longer needs to pro-
vide actual evidence of reliance on the faulty SPD language;
rather he or she only needs to demonstrate the likelihood of
harm.  It will be much more difficult for a defendant plan
sponsor to overcome this more lenient standard.
Additionally, it should be noted that the Second Circuit is
not alone in moving away from a detrimental reliance stan-
dard in these situations.  In its opinion, the Court mentioned
that the First, Fourth, Eighth and Tenth Circuits have each
allowed recovery upon a showing of either reliance or preju-
dice.  Indeed, two weeks before the release of the Kodak
opinion, the Third Circuit, in Burstein v. Allegheny Health
Education Retirement Account Plan, 334 F.3d 365 (3rd Cir.
2003), also ruled that detrimental reliance need not be
proven by a plaintiff in order to succeed in an SPD language
case.  

It is critical that plan sponsors carefully review their SPDs for
accuracy and thoroughness.  If the plan has both a plan doc-
ument and an SPD, the two documents must be reviewed
congruently to ensure that they are consistent with each
other.  The Kodak case also highlights the importance of hav-
ing the accurate instructions contained in the benefit denial
letter.  If Kodak's denial letter had specifically limited the
appeal window to ninety days, than the court would never
have gotten to the question of whether the plaintiff was prej-
udiced by the deficient affidavit language (at least under this

factual scenario).  This is clearly a situation where an ounce
of prevention is worth a ton of liability.
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You can also visit our Website at www.proskauer.com

Client Alert
Proskauer Rose LLP’s nationally recognized Employee
Benefits and Executive Compensation Law Practice Group
includes over three dozen attorneys and other professionals
whose range of skills covers the entire spectrum of employee
benefits and executive compensation law.  The following indi-
viduals serve as contact persons and would welcome any
questions you might have.

Rory Judd Albert 
212.969.3005 — ralbert@proskauer.com

Ira M. Golub
212.969.3008 — igolub@proskauer.com

Neal S. Schelberg
212.969.3085 — nschelberg@proskauer.com

Eric M. Fisher
212.969.3364 — efisher@proskauer.com

Proskauer is an international law firm that handles a full spectrum of legal
issues worldwide.
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