
New House Bill Would
Require Registration of
Almost All Investment
Advisers
Many advisers to hedge funds, private equity
funds, venture capital funds and fund of funds use
the “private adviser exemption” to avoid having to
register with the SEC as investment advisers, if
they have fewer than 15 clients in any 12 month
period. A bill, introduced in the House of
Representatives on January 27, 2009, would repeal
this exemption. If this bill is adopted, then any
advisers previously relying on this exemption
would be required to register with the SEC.

The Hedge Fund Adviser Registration Act of 2009 (the
“Bill”)1 was introduced by Representatives Michael
Capuano and Michael Castle. The Bill proposes to
eliminate Section 203(b)(3) of the Investment Advisers
Act of 1940 (the “Advisers Act”). Section 203(b)(3)
exempts advisers who have a limited number of clients
(private investment funds are generally deemed to be
the clients advised by the advisers), and who do not
hold themselves out to the public as investment
advisers, from the registration requirements of the
Advisers Act and most of its rules.

This Bill was introduced at approximately the same
time as the Hedge Fund Transparency Act of 2009 was
submitted in the Senate by Senators Chuck Grassley
(R-lowa) and Carl Levin (D-Mich).2

Current Rules

The most common exemption from registration relied
on by advisers to hedge funds, private equity funds,
venture funds and fund-of-funds is the private adviser
exemption. The private adviser exemption is available
to any adviser that:

� has advised fewer than 15 clients in the course of
the preceding 12 months; and

� does not hold itself out generally to the public as
an investment adviser.

When counting clients for the private adviser
exemption, the Advisers Act permits (i) any adviser to
generally count a pooled vehicle as a single client and
(ii) a non-U.S. adviser to count only those clients that
are U.S. residents.

The Bill Would Eliminate the Private Adviser
Exemption

If the Bill is enacted in its current form, the private
adviser exemption would be repealed and all
investment advisers with U.S. clients would be required
to register with the SEC. To be clear, this Bill would
require not only advisers to hedge funds to register
with the SEC, but also advisers to other types of
pooled investment vehicles such as venture capital
funds, private equity funds and CDOs.

The Bill should also be of concern to non-U.S.
advisers. Currently, a non-U.S. adviser may advise an
unlimited number of non-U.S. clients and up to 14 U.S.
clients without needing to register. Such non-U.S.
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1 The text of the Bill is available at http://thomas.loc.gov/cgi-bin/query/z?c111:H.R.711.IH:.
2 For a discussion of this Bill see our Client Alert dated February 3, 2009 at http://www.proskauer.com/news_publications/client_alerts/

content/2009_02_03.
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clients often include non-U.S. private funds which may have
U.S. investors. The Bill would require any non-U.S. adviser
who has even a single U.S. client to register.

The Bill would not, however, appear to repeal the Goldstein
case, or otherwise change the manner in which an adviser
determines the identity of its “clients” for any purpose under
the Advisers Act. Therefore, we would expect that a non-U.S.
adviser would not have to register with the SEC if it only
advises non-U.S. funds even if their non-U.S. funds have U.S.
investors.

What Registration Means

Advisers that are not presently subject to registration should
be aware that the following requirements of registration could
substantially impact their business:

� Fees/Carried Interest – Subject to certain exceptions,
including an exemption for investors having a net worth
of at least $1.5 million, Section 205(a)(1) of the Advisers
Act generally prohibits an investment adviser from
entering into any advisory contract with an investor that
provides for compensation based on a share of gains.
This prohibition includes fund agreements that provide
for carried interest. The Bill does not provide for
transitional relief or grandfather existing arrangements.

� Form ADV – An adviser required to register must file a
Form ADV. There are two parts to the Form ADV. Part
I provides information regarding the adviser, its officers
and directors and the size of its business. Part II requires
disclosure of the business practices of the adviser. Each
registered investment adviser is required to provide its
clients with a copy of its Part II or an equivalent
disclosure document prior to engaging in an advisory
relationship and, subsequently, to annually deliver, or
offer to deliver, without charge, a copy of Part II upon
written request.

� Inspections – As part of its oversight of investment
advisers, the SEC regularly inspects advisers to confirm
they are in compliance with the Advisers Act and other
applicable federal securities laws, and that the adviser’s
business activities are consistent with the information
disclosed in its Form ADV.

� Advisory Contracts – The Advisers Act imposes certain
requirements on investment advisory contracts, including
requiring that such agreements not be assigned by the
adviser without the client’s consent.

� Custody – Generally, an investment adviser having
custody of client assets must maintain such assets with a

“qualified custodian.” Qualified custodians include banks
and broker-dealers.

� Recordkeeping – The Advisers Act imposes extensive
recordkeeping requirements on registered advisers.
Such records include typical business accounting records,
and certain additional records in light of the special
fiduciary nature of the investment advisory business.

� Compliance Program – Registered investment advisers are
required to maintain and enforce a written code of ethics,
which must include a requirement that “access persons”
of the investment adviser pre-clear purchases of IPOs
and private placements and report all personal securities
transactions periodically to the adviser, and standards
employees must adhere to in order to comply with
applicable securities laws. Registered advisers are also
required to adopt allocation compliance procedures and
appoint a compliance officer.

New Connecticut Hedge
Fund and Private Equity
Fund Proposals
Connecticut may begin regulating private funds in a more
aggressive manner. State lawmakers have introduced three
bills (each described below) which would significantly increase
oversight of hedge and private equity funds which have some
presence in Connecticut. Although the proposals generally
use the term “hedge fund” they would also apply to
private equity and other funds.

Bill No. 6480

Bill No. 6480 would require Connecticut domiciled funds to
disclose to Connecticut pension plan investors detailed
portfolio information upon request.

Bill No. 953

Bill No. 953 includes the following provisions:

� Starting in 2011, covered funds would not be permitted
to have individual investors who do not have at least $2.5
million in “investment assets”;

� Starting in 2011, covered funds would not be permitted
to have institutional investors who do not have at least $5
million in “investment assets”;



� Funds will be required to disclose the existence of side
letters; and

� An annual audit would be required beginning in 2010.

The above provisions would apply to those funds which have
an office in Connecticut where employees “regularly conduct
business” on behalf of the fund. It is not clear that there
would be any sort of grandfathering for funds which have
investors who do not meet the investment assets threshold.

Bill No. 6477

This bill would require funds to purchase a $500 license prior
to conducting business in Connecticut. The license would
need to be purchased every year and the bill also provides the
Banking Commission with authority to adopt regulations
for licensing.

Recent Proposed Changes
to Taxation of Carried
Interest
The taxation of carried interest has been under intense
legislative scrutiny in recent years. In the summer of 2007,
Representative Levin introduced a bill to effectively tax
carried interest as compensation income. Although that bill
was broad in nature (leaving opportunities for tax planning),
many of those opportunities were addressed when
Representative Rangel introduced similar, more detailed,
legislation in the fall of 2007. Neither bill was enacted into
law, and there is currently no proposed legislation on this
issue. President Obama, however, included a provision in his
budget today that would tax carried interest as compensation
income. We are expecting to receive more detail on that
provision with the issuance of the President’s detailed budget
at the end of March. The budget is generally expected to act
as a blueprint for congressional legislators. The President's
budget also calls for zero capital gains taxation for small
businesses.

Until there is more insight into the specific provisions of any
legislation on this issue, we believe that taking any action now
to depart from existing fund structures in anticipation of a
proposed change in the tax laws applicable to carried interest
is premature.

We will be monitoring actively all these tax
and regulatory proposals. As always, please
contact any of the lawyers listed below with
any questions.

3



4

BOCA RATON �� BOSTON �� CHICAGO �� HONG KONG �� LONDON �� LOS ANGELES

NEWARK �� NEW ORLEANS �� NEW YORK �� PARIS �� SÃO PAULO �� WASHINGTON, D.C.

Client Alert
Proskauer’s Private Investment Funds Group comprises more than 100 lawyers and advises clients worldwide on all of the legal and
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portfolio company investments, institutional investor representation and secondary purchases and sales.

Please feel free to call any of the Proskauer lawyers listed below at any time if you have additional questions, or if we can be of
additional assistance with the issues raised in this note.

New York

Christopher M. Wells 
212.969.3600 – cwells@proskauer.com

Ira G. Bogner 
212.969.3947 – ibogner@proskauer.com

Timothy M. Clark 
212.969.3960 – tclark@proskauer.com

Stephen A. Devaney 
212.969.3262 – sdevaney@proskauer.com

Bruce L. Lieb 
212.969.3320 – blieb@proskauer.com

Amanda H. Nussbaum 
212.969.3642 – anussbaum@proskauer.com

Charles H. Parsons 
212.969.3254 – cparsons@proskauer.com

Marc A. Persily
212.969.3403 – mpersily@proskauer.com

Los Angeles

Raj Tanden
310.284.4567 – rtanden@proskauer.com

London 

Matthew D.J. Hudson 
44.20.7016.3601 – mhudson@proskauer.com 

Mary B. Kuusisto
44.20.7016.3611 – mkuusisto@proskauer.com

William Yonge 
44.20.7016.3680 – wyonge@proskauer.com

Paris

Olivier Dumas
33.1.53.05.69.17 – odumas@proskauer.com 

Daniel Schmidt
33.1.53.05.68.30 – dschmidt@proskauer.com

Boston

Robin A. Painter
617.526.9790 – rpainter@proskauer.com

David W. Tegeler
617.526.9795 – dtegeler@proskauer.com

Laurier W. Beaupre
617.526.9759 – lbeaupre@proskauer.com

Howard J. Beber
617.526.9754 – hbeber@proskauer.com

Daniel P. Finkelman
617.526.9755 – dfinkelman@proskauer.com

Sean J. Hill
617.526.9805 – shill@proskauer.com

David T. Jones
617.526.9751 – djones@proskauer.com

Scott S. Jones
617.526.9772 – sjones@proskauer.com

Arnold P. May
617.526.9757 – amay@proskauer.com

Stephen T. Mears
617.526.9775 – smears@proskauer.com

Malcolm B. Nicholls III
617.526.9787 – mnicholls@proskauer.com

Jamiel E. Poindexter 
617.526.9773 – jpoindexter@proskauer.com

Hong Kong

Joseph Cha
852.3410.8033 – jcha@proskauer.com

Ying Li
852.3410.8088 – yli@proskauer.com

Proskauer Rose is an international law firm that handles a full spectrum of legal issues worldwide.

This publication is a service to our clients and friends. It is designed only to give general information on the developments actually covered. It is not intended to be a comprehensive summary of recent developments in the law, treat exhaustively the subjects covered, provide legal
advice, or render a legal opinion.

© 2009 PROSKAUER ROSE LLP.  All rights reserved. Attorney Advertising.
You can also visit our Website at www.proskauer.com


