
SEC Adopts New
Exemption for
Securities Lending
Transactions
The Gramm-Leach-Bliley Act provided for functional
regulation of securities activities by eliminating the com-
plete exception for banks from the definitions of “bro-
ker” and “dealer” and replacing them with specific
transaction-based exceptions.  Amending the statutory
definitions created eleven “broker” and four “dealer”
exceptions for banks.  Because the exceptions from the
definitions of “broker” and “dealer” are exceptions to
the Securities Exchange Act of 1934, as amended, the
SEC is statutorily charged with interpreting them.  The
SEC has just adopted Rule 15a-11, which creates a new
exemption for securities lending transactions.

Rule 15a-11 largely reflects the proposed rule discussed
in the Securities Lending Alert of November 2002.  In
brief, a bank is now exempt from the definitions of
“broker” and “dealer” under the Securities Exchange Act
to the extent that, as a conduit lender, or as an agent, it
engages in or effects other securities lending transactions
and any securities lending transaction services in con-
nection with such transactions, with or on behalf of a
person reasonably believed to be a “qualified investor”
(i.e., any corporation, company, partnership, or other
entity that owns or invests on a discretionary basis not
less than $25 million in investments) or any employee
benefit plan that owns and invests on a discretionary
basis not less than $25 million in investments.

Rule 15a-11 applies to both traditional agency lending
and third-party lending (where the lending bank is not
the custodian of the loaned securities).  The Rule also
applies to activities of a bank in its capacity as a conduit
lender (essentially matched riskless principal lending
and borrowing transactions) but not to stand-alone
(unmatched) transactions effected on the bank's own
behalf for hedging or other purposes.  The scope of per-
mitted conduit lending was broadened to permit substi-

tutions of collateral to occur on both sides of the trans-
action (rather than only on the securities borrowing side
of the transaction as originally proposed) and to permit
counterparty substitution with respect to the underlying
securities so long as this occurs within one business day
following termination of the predecessor counterparty.
The commentary accompanying the applicable SEC
release makes it plain that so-called “term loans” are
subsumed within the definition of “securities lending
transaction” under the Rule.  Finally, the SEC confirmed
that it would not impose conditions that would require
banks to conform their securities lending activities to
the standards applicable to registered broker-dealers.

For purposes of Rule 15a-11, “securities lending transac-
tion” means a transaction in which the owner of a secu-
rity lends the security temporarily to another party pur-
suant to a written securities lending agreement under
which the lender retains the economic interests of an
owner of such securities, and has the right to terminate
the transaction and to recall the loaned securities on
terms agreed by the parties.  “Securities lending services”
means:

(1) Selecting and negotiating with a borrower and
executing, or directing the execution of, the
loan with the borrower;

(2) Receiving, delivering, or directing the receipt
or delivery of loaned securities;

(3) Receiving, delivering, or directing the receipt
or delivery of collateral;

(4) Providing mark-to-market, corporate action,
record-keeping or other services incidental to
the administration of the securities lending
transaction;

(5) Investing, or directing the investment of, cash
collateral; or

(6) Indemnifying the lender of securities with
respect to various matters.

“Conduit lender” means a bank that borrows or loans
securities, as principal, for its own account, and contem-
poraneously loans or borrows the same securities, as
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principal, for its own account.  A bank that qualified under this
definition as a conduit lender at the commencement of a trans-
action will continue to qualify, notwithstanding whether:

(1) The lending or borrowing transaction terminates, so
long as the transaction is replaced within one busi-
ness day by another lending or borrowing transac-
tion involving the same securities; and

(2) Any substitutions of collateral occur.

This Rule takes effect on or about March 17, 2003.
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Client Alert

Proskauer’s Corporate Law Department includes over 140 attor-
neys with significant and diverse corporate law experience.  The
following individual serves as a contact person and would wel-
come any questions you might have.

Charles E. Dropkin
212.969.3535 - cdropkin@proskauer.com

Proskauer is an international law firm with more than 590 attor-
neys who handle a full spectrum of legal issues worldwide.

This publication is a service to our clients and friends. It is designed only to give general information on the developments actually
covered. It is not intended to be a comprehensive summary of recent developments in the law, treat exhaustively the subjects covered,
provide legal advice or render a legal opinion.
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