
Capital Risk-Weighting
Developments
Effective July 1, 2002, the Office of the Comptroller of
the Currency (“OCC”), the Board of Governors of the
Federal Reserve System (“FRB”), the Federal Deposit
Insurance Corporation (“FDIC”) and the Office of Thrift
Supervision (“OTS”) amended their respective risk-based
capital standards for banks, bank holding companies
and savings associations with regard to the risk-weight-
ing of claims on, and claims guaranteed by, qualifying
securities firms.  This has relevance to banks which
effect securities loans and repos as principal, and to
banks which, as securities lending agent, indemnify
their customers against borrower default.  

For securities firms incorporated in the OECD-based
group of countries, “qualifying securities firms” are
defined as those securities firms that a banking organi-
zation is able to demonstrate are subject to consolidated
supervision and regulation (covering their direct and
indirect subsidiaries but not necessarily their parent
organization) comparable to that imposed on banks in
OECD banking countries.  Such regulation must include
risk-based capital requirements comparable to those
applied to banks under the Basel Accord.  For securities
firms incorporated in the United States, “qualifying
securities firms” are those securities firms that are bro-
ker-dealers registered with the SEC and in compliance
with the SEC’s net capital rule.  The U.S. regulators
determined that net capital monitoring of counterparties
should not be burdensome for banking organizations
because securities firms not in compliance with the net
capital rule must immediately cease conducting business
as broker-dealers, which would usually be well-known
in the United States.  Absent information to the con-
trary, banking organizations could rely on annual
reports or other confirmations of compliance provided
by securities firms. 

In respect of securities lending/borrowing and
repo/reverse repo transactions with qualifying securities
firms, which are collateralized by marketable securities
other than cash or securities issued or guaranteed by the
United States (including U.S. government agencies) or
other OECD central governments, the risk-weighting is
20%.  In relevant part, the amended statutes provide
that the 20% risk-weighting is applicable to:

Certain collateralized claims on qualifying securities
firms in the United States or other members of the
OECD-based group of countries, without regard to
satisfaction of the rating standard [one of the three
highest investment-grade rating categories from a
nationally recognized statistical rating organization
applicable to the securities firms or a parent guaran-
tor], provided that the claim arises under a contract
that:

(a) Is a reverse repurchase/repurchase agreement
or securities lending/borrowing transaction
executed under standard industry documenta-
tion;

(b) Is collateralized by liquid and readily mar-
ketable debt or equity securities;

(c) Is marked to market daily;

(d) Is subject to a daily margin maintenance
requirement under the standard industry doc-
umentation; and

(e) Can be liquidated, terminated, or accelerated
immediately in bankruptcy or similar pro-
ceeding, and the security or collateral agree-
ment will not be stayed or avoided, under
applicable law of the relevant jurisdiction.

Clause (e) is satisfied because a claim is exempt from
the automatic stay in bankruptcy in the United States if
it arises under (i) a securities contract or repurchase
agreement subject to Section 555 or 559 of the
Bankruptcy Code, (ii) a qualified financial contract
under Section 11(e)(8) of the Federal Deposit Insurance
Act, (iii) a netting contract between financial institutions
under Sections 401-407 of the Federal Deposit Insurance
Corporation Improvement Act of 1991 or (iv)
Regulation EE of the FRB.

In addition, the FDIC and the OTS amended their risk-
based capital standards to harmonize with existing rules
of the FRB and the OCC to permit a zero percent risk-
weighting for certain claims on qualifying securities
firms (including repo and securities lending/borrowing
transactions) that are fully collateralized by cash on
deposit in the lending institution or by securities issued
or guaranteed by the United States (including U.S. gov-
ernment agencies) or other OECD central governments,
and that are marked to market daily.
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Client Alert

Proskauer’s Corporate Law Department includes over 140 attor-
neys with significant and diverse corporate law experience.  The
following individual serves as a contact person and would wel-
come any questions you might have.

Charles E. Dropkin
212.969.3535 - cdropkin@proskauer.com

Proskauer is an international law firm with more than 540 attor-
neys who handle a full spectrum of legal issues worldwide.

This publication is a service to our clients and friends. It is designed only to give general information on the developments actually
covered. It is not intended to be a comprehensive summary of recent developments in the law, treat exhaustively the subjects covered,
provide legal advice or render a legal opinion.
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