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Court Applies
Single Entity
Antitrust Doctrine
to Not-for-Profit
Health System

In a recent decision, HealthAmerica Pennsylvania,
Inc. v. Susquehanna Health System, a United States
District Court in Pennsylvania found that a health
care system jointly contracting on behalf of its partic-
ipating hospitals and physicians does not violate
antitrust law. 2003 WL 219955207 (M.D. Pa. 2003).
The case involved the "virtual" merger of
Williamsport Hospital & Medical Center and Divine
Providence Hospital (the "Hospitals"), the only two
hospitals in Lycoming County, Pennsylvania. In
1994, the direct parents of the Hospitals formed the
Susquehanna Regional Healthcare Alliance (the
"Alliance"), a not-for-profit entity whose members
are those direct parents, each of which appoints and
controls half of the directors of the Alliance.

Although there would be no formal merger or con-
solidation, the Alliance became responsible for most
economic decisions affecting the Hospitals. The
Alliance was given responsibility for management
and operation of the Hospitals, "including the estab-
lishment of overall policy, oversight of the manage-
ment, long range planning, coordination of managed
care plans, and responsibility for programs and ser-
vices and a unified budget." However, each of the
respective Hospitals retained authority and responsi-
bility for "mission and values, governance, credential-
ing, medical staff issues and quality assurance." The
Alliance must approve any transfers of property, capital
indebtedness, merger, consolidation, reorganization
or entry into any other joint venture, management or
alliance agreement by the Hospitals. No Hospital
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may terminate a program or service without the prior
approval of the Alliance.

After the formation of the Alliance, the Hospitals had
one risk manager, one facilities manager, one chief
nursing officer, one human resources department,
one set of human resource policies, one pension
plan, one defined contribution plan, one Section
403(b) plan, one vice president of human resources,
one set of administrative policies, one compliance
officer, one manager for each separate clinical depart-
ment, one operating budget, one capital budget and
one health insurance program. Marketing is central-
ized, as is the handling of personnel matters, but
each Hospital funds its respective workers' salaries
and pension benefits. Although not obligated to do
so, the Alliance shifted cash between the Hospitals to
avoid bond defaults. The Alliance set charges for the
Hospitals. Finally, under the agreement forming the
Alliance, the Hospitals were to "share equally in the
financial risks and rewards of the joinder."

At the time of the "merger," the Hospitals submitted
information to the Pennsylvania Attorney General
and the United States Department of Justice. After
the Pennsylvania Attorney General challenged the
formation of the Alliance, the Hospitals entered into
a consent decree that, among other things, expressly
required the Hospitals to obtain and pass along sav-
ings to their payors and patients. The consent decree
expired in 1999. During its five-year term, the
Attorney General determined that the Alliance saved
over $105 million and returned $117 million to the
community.

In response to the antitrust complaint brought by
HealthAmerica Pennsylvania, Inc., a health mainte-
nance organization, the defendants argued that they
had become a single entity incapable of conspiring to
violate the antitrust laws. The plaintiff argued that the
Alliance was nothing more than a joint operating
arrangement between separate and independent hos-
pital systems. At issue was how to interpret and apply
Copperweld Corp. v. Independence Tube Corp., 467
U.S. 752 (1984), in which the Supreme Court of the



United States held that a for-profit corporation and its whol-
ly-owned subsidiary were incapable of conspiring to violate
the antitrust laws because they were a single entity.

In Copperweld, the Supreme Court explained that Section 1
of the Sherman Antitrust Act ("Section 1") "reaches unrea-
sonable restraints of trade effected by a 'contract, combina-
tion . . . or conspiracy' between separate entities. It does not
reach conduct that is 'wholly unilateral." Thus, single enti-
ties are incapable of conspiring to violate Section 1. In
Copperweld, the Supreme Court held that a parent and its
wholly-owned subsidiary are a single entity because they
"have a complete unity of interest" and "share a common
purpose.” The Supreme Court noted that "the parent may
assert full control at any moment if the subsidiary fails to act
in the parent's best interest." Federal district courts and
courts of appeals have extended the Copperweld holding to
partially-owned subsidiaries and sibling-subsidiaries under
the same parent corporation. Some courts have applied the
single entity doctrine to bar antitrust claims against not-for-
profit entities where there was no ownership of one entity by
another. HealthAmerica is the first case to apply Copperweld
protection to not-for-profit hospital networks.

Noting that in Copperweld, the Supreme Court had stated
that "'substance, not form, should determine whether a sepa-
rately incorporated entity is capable of conspiring under
[Section] 1," the court in HealthAmerica looked to see
whether, in fact, the Hospitals were a single entity "in sub-
stance, not form." Finding it readily apparent that defen-
dants' actions are guided "'not by two separate corporate
consciousness, but one,'"" (quoting the Supreme Court in
Copperweld), the court noted that "the composition [of the
Alliance system] is akin to a corporate parent (Susquehanna
Alliance) and its subsidiaries (the hospitals and [a]ffiliates)."
Although in Copperweld, the inchoate ability of the parent
to control the subsidiary was sufficient to establish single
entity status, the HealthAmerica court focused on the opera-
tional integration of the entities (noted above) rather than
the Alliance’s inchoate control, perhaps because the Alliance
itself was controlled by the Hospitals' parent entities.

The court distinguished New York ex rel. Spitzer v. Saint
Francis Hospital, 94 ESupp.2d 399 (S.D.N.Y. 2000), which
involved a joint operating agreement that was arguably quite
different. The court noted that in Saint Francis, the hospitals
remained independent decision-makers. In HealthAmerica,
the defendant Hospitals were subject to a single decision-
maker, the Alliance. The court also noted that the Hospitals

not only integrated internal operations, but held themselves
out to the public as a single entity. Indeed, the court noted
that the hospitals in Saint Francis never claimed that they
were a single entity.

The HealthAmerica decision is significant because it applies
Copperweld principles to hospitals within a not-for-profit
health care system based on common control of the system
by a single entity, even where that entity is controlled by the
respective hospital boards.

Edward S. Kornreich
212.969.3395
ekornreich@proskauer.com

NEW YORK
WASHINGTON
NEWARK

LOS ANGELES
BOCA RATON
PARIS

The Antitrust and Trade Regulation Practice Group
at Proskauer Rose LLP litigates on behalf of plain-
tiffs and defendants, and counsels clients in all areas
of antitrust law, including Hart-Scott-Rodino Act

compliance in mergers and acquisitions. For more
information about this practice area, contact:

Martha Gifford
212.969.0194 — mgifford@proskauer.com

Edward S. Kornreich
212.969.3395 — ekorneich@proskauer.com

Proskauer is an international law firm that handles a full spectrum of
legal issues worldwide.

This publication is a service to our clients and friends. It is designed only to give general information on the developments actually
covered. It is not intended to be a comprehensive summary of recent devel in the law, treat exhaustively the subjects covered,
provide legal advice or render a legal opinion.

© 2003 PROSKAUER ROSE LLP Al rights reserved.

_____________________________________________________



