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Federal Government
Employs Novel Market
Theory to Break Losing
Streak on Hospital
Mergers

For almost a decade, the federal government has
experienced a notable lack of success in applying tra-
ditional antitrust theories to hospital mergers.'
However, the Federal Trade Commission ("FIC" or
"Commission") recently took steps to reverse this los-
ing streak. On February 10, 2004, the FIC issued an
administrative complaint against Evanston
Northwestern Healthcare Corporation ("ENH"),
alleging that its January 2000 merger with Lakeland
Health Services, Inc. ("Lakeland") produced anticom-
petitive price increases in violation of the Clayton Act
(the "Act"). The complaint also alleges that ENH
Medical Group violated the Act by engaging in price-
fixing of physicians' services.

The Commission's action against these two entities
represents the culmination of a two-year, highly visi-
ble investigation that until recently did not appear
likely to result in an enforcement action. The FTC's
action against ENH and ENH Medical Group also
represents an important enforcement effort which
incorporates new approaches to its merger analysis
that focus on a hospital merger's impact upon large,
commercial insurers. Accordingly, health care systems
and private insurers should be conscious of this new
focus as they contemplate future acquisitions, review
antitrust liability exposure from past acquisitions, or
negotiate contracts.
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The Merger and Its Aftereffects

ENH, a non-profit Illinois corporation, merged with
Lakeland in January of 2000. As a result of the merg-
er, ENH acquired Highland Park Hospital ("Highland
Park"), giving it three hospitals with a total of 836
acute-care beds in northeast Cook and southeast Lake
Counties, Illinois. Through the merger, ENH also
began a relationship with many physicians formerly
affiliated with the Highland Park Independent
Physician Association ("Highland Park IPA").

ENH used a single board of directors and manage-
ment staff to control all three hospitals following the
merger. ENH then collectively negotiated prices with
private payers on behalf of all three hospitals. ENH
Medical Group, on the other hand, negotiated on
behalf of two physician groups that constituted over
900 physicians. One of the groups, ENH Faculty
Practice Associates, consisted of salaried physicians
for whom ENH Medical Group negotiated prices, col-
lected fees, rented office space, and employed nurses
and other staff. The other group, comprised of many
former Highland Park IPA members, consisted of
independent or "affiliated" physicians for whom
ENH Medical Group only negotiated prices.
According to the FTC, both groups included special-
ists and primary care physicians providing compara-
ble services in the same geographic area.

Following the merger, ENH allegedly negotiated with
private payers by offering hospital and physician ser-
vices as a package. The FTC investigation concluded
that through the use of its market power, ENH and
ENH Medical Group succeeded in raising prices with-
out a concomitant increase in quality or efficiency.
The Commission's complaint alleges that following
the merger, ENH proposed significant price increases
to private payers that included CIGNA, Aetna and

' See, e.g., Fed. Trade Comm'n v. Tenet Healthcare Corp., 186 E3d 1045 (8th Cir. 1999); United States v. Long Island Jewish Medical Ctr., 983 F.
Supp. 121 (E.D.N.Y. 1997); Fed. Trade Comm'n v. Butterworth Health Corp., 121 E3d 708 (6th Cir. 1997); United States v. Mercy Health
Services, 902 E Supp. 968 (N.D. Iowa 1995); Fed. Trade Comm'n v. Freeman Hosp., 69 E3d 260 (8th Cir. 1995).



Humana. Rather than risk losing the ability to use any of
ENH's hospitals (and, by implication, lose the ability to
competitively sell health insurance to area employers and
residents), all but one of these private payers accepted large
price increases.

The Commission's complaint states that for one such private
payer, Aetna, ENH raised inpatient care rates by as much as
50% over a three-year period. Although inpatient care rates
were raised by other area hospitals over the same period, the
FIC alleges that ENH's increases were disproportionate in
comparison. Furthermore, no new market entrant would
likely force ENH to lower its prices through competition,
given Illinois' cumbersome certificate of need process and
the costs associated with building a new acute-care hospital.

As for ENH Medical Group, the FTC complaint states that
ENH Medical Group succeeded in greatly increasing the fee-
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for-service rates charged to private payers by its salaried and
independent physicians. Perhaps most indicative of its bar-
gaining power, for its members who had been previously
compensated by private payers on the basis of capitated rates,
ENH Medical Group allegedly succeeded in converting these
members' agreements to a fee-for-service basis. As a result,
these physicians no longer took the financial risk that their
payment from the private payer would not cover the actual
cost of care.

Conclusion

The Commission's focus on a hospital merger's impact upon
large private payers indicates that the federal government has
enlisted the support of these payers to help end its losing
streak. Although the FTC voiced similar concerns regarding a
merger's impact upon private insurers in its April 1, 2003
advisory letter to the Louisiana Attorney General that effec-
tively preempted Tenet Healthcare Corporation's acquisition
of a hospital in the New Orleans area,” it has yet to be put to
the test in an adversarial setting. Nonetheless, health systems
and private insurers should not overlook the FTC's recent
activity when crafting their own strategies.
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See http://www.ftc.gov/opa/2003/04/lahospmerger.htm.



