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IMAGINE FOR A MOMENT THE BUSY TRIAL JUDGE with a case load
that stretches into the hundreds, with dozens of pending sub-
stantive motions at any given time, many of them case-dispositive.
The imagination need not be taxed, as this description applies
to virtually every superior court judge in the more populous
counties of California. Budget cuts to the judiciary have increased
the workload exponentially while reducing the number of law
clerks to which judges may turn for assistance with legal research.
Across a busy judge’s desk comes a motion that seeks to seal
the entirety of a simultaneously filed motion for summary judg-
ment, along with all of its supporting
exhibits. The motion is obviously boilerplate
and has been submitted previously—in cases
of every description—by the lawyer filing
it. The accompanying memorandum does
not articulate the proper legal standard and
lacks an analysis of the factual basis for
the request to seal. The counsel’s argument
also fails to identify the specific sections of
the summary judgment motion and sup-
porting exhibits that are the subject of the
request to seal.

The opposing counsel’s failure to contest the motion further
burdens the court’s resolution of the sealing request. If the client’s
interests are not impacted by the proposed order to seal, the
opposing counsel likely cannot justify the time and expense
involved in challenging the proposed order. The lack of opposition
or the parties’ stipulation to the requested sealing order, however,
does not obviate the court’s duty to weigh the competing interests
and analyze the impact of less restrictive alternatives to seal-
ing—a time-consuming process that often proves to be a waste
of judicial resources, which are already taxed by matters of far
greater significance.

This scenario is repeated many times a week in the superior
courts of California and illustrates why ruling on motions to seal
is the bane of many a trial judge. These types of motions must
satisfy stringent standards in order to overcome the preference of
American jurisprudence for open courts. Public access to judicial
records is the bedrock legal principle that requires a court to
resolve the motion to seal independent of the litigants’ views. The
lawyer who fails to marshal an analysis of the evidence and the
applicable legal standard loses the opportunity to convince the
court that the motion should prevail.

Thus, it is important to have a thorough understanding of the
rules and mechanics of the sealing process. To that end, there are
certain practice pointers on motions to seal that lawyers may
employ to avoid damaging a client’s case by bringing a meritless
motion that may require excessive time on the part of counsel—
not to mention the court that has to resolve the matter. The formal
procedures are found in the California Rules of Court, which

govern motions to seal and provide the basis for the practical
mechanics of sealing, i.e., how a motion to seal is properly
presented to a California state court. 

In general, the First Amendment provides a right to access to
civil litigation documents filed in court as a basis of adjudication.1

The First Amendment right to access does not extend to “discovery
material that are neither used at trial nor submitted as a basis for
adjudication.”2 In Estate of Hearst, the California Court of Appeals
noted that when parties engage in civil litigation, they “employ
the public powers of the state courts to accomplish private ends”

and the “possibly disadvantageous circumstance that the docu-
ments and records filed” will be publically disclosed.3

California Rules of Court 2.550 and 2.551 govern records
sealed or proposed to be sealed by court order. These rules do
not apply to records that are required to be kept confidential by
law, such as the records of family conciliation court, in forma
pauperis applications, juvenile court records, and sealed search
warrant affidavits. Parties submitting sealed materials in connection
with discovery motions still need to follow the same general
processes that are used to clearly label and protect confidential
information when a sealing order is required. They must seek to
redact the least amount of information necessary. Furthermore,
they must always remember to concurrently submit for filing in
the public file a redacted counterpart to the item filed under seal.

When considering whether to seal records, courts start with
the presumption of public access.4 This presumption justifies the
narrow construction courts typically give to the sealing rules
and that makes sealing an extraordinary remedy. To ensure that
a meritorious motion to seal will be granted, attorneys should
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pay attention to the special, narrow cir-
cumstances that permit sealing before
deciding to bring such a motion.

Records may only be sealed by a court
order that 1) makes specific factual findings
showing why sealing is justified and 2)
limits the material sealed to necessary doc-
uments only, or their relevant parts.5 An
agreement among the parties to seal, or
the fact that a motion to seal is unopposed,
is not enough.6 Courts maintain an inde-
pendent duty to ascertain whether the
standards demonstrating the necessity of
sealing have been satisfied. This requires
a court to find, before it can grant a sealing
motion, that 1) there is an overriding inter-
est to overcome the right of public access
and 2) the proposed sealing is narrowly
tailored and no less restrictive means exist
to achieve the moving party’s interest.7

Essenti ally, the party seeking to have
records sealed must establish that the infor-
mation should be kept secret and that the
absolute minimum amount of data has
been redacted. These twin showings must
be made on the basis of admissible evi-
dence—allegations alone, without facts,
are insufficient.

Information that May Be Sealed

What types of materials meet these re -
quirements? An individual’s confidential
medical information and financial infor-
mation may be suitable for filing under
seal. Other sensitive identifying informa-
tion, such as bank account numbers and
social security numbers, are also covered.
So are actual trade secrets, as defined in
Civil Code Section 3426.1, with emphasis
on the word “actual.” The terms “trade
secret” and “confidential business infor-
mation” are some of the most abused bases
upon which sealing is sought, since the
exception only applies to information that
is the subject of reasonable efforts to main-
tain its secrecy and that derives independent
economic value from the fact it is actually
kept secret. 

Legitimate examples of trade secrets
include computer source code and certain
sensitive client information, like stock posi-
tions.8 Trade secrets do not include, how-
ever, nonspecific financial or business infor-
mation, regardless of whether the party
seeking to protect the information main-
tains the material is in some general sense
“commercially sensitive” or “proprietary.”
When business information has already
been disclosed in a different context, the
argument that it is a trade secret loses its
force, and the information cannot properly
be sealed.9

Confidential settlement agreements may
come within the protection of the sealing

rules. Nonconfidential portions of those
agreements, however, must remain open
and accessible to the public once the con-
fidential data has been redacted.10 Lawyers
therefore need to be judicious in their seal-
ing requests and should attempt to seal
no more than is necessary. It is an unusual
case when sealing entire documents, or
even whole pages, is justified. Unsealed
documents from separate court proceed-
ings—which are by definition already pub-
lically available—are not protected by the
sealing rules at all.11 Admissions of wrong-
doing and information regarding the iden-
tity of witnesses are also generally not sub-
ject to sealing.12

The Mechanics of Sealing

How is the issue of sealing properly pre-
sented to a court? California Rule of
Court 2.551, which lays out the procedure,
is the rule to look to. A party requesting
that a record be filed under seal must file
a motion or application, accompanied by
a supporting memorandum and declara-
tion, justifying the request.13 All parties
must be served with a copy of the motion.
Unless ordered otherwise, any party that
already has access to the records must be
served with a complete, unredacted version
of all the moving papers as well as a
redacted version. Any other parties to the
suit should be served with only the public,
redacted version of the motion.14

A nondesignating party that intends 
to file with the court records subject to a
confidentiality agreement or protective
order without seeking to have the records
sealed must lodge unredacted copies of
the records and any moving or supporting
papers that disclose the purportedly con-
fidential information. Simultaneously, the
nondesignating party must file publically
redacted versions of the same documents
as well as a notice that the designating
party has 10 days (plus additional time if
service is to be made via mail, electronic
service, or overnight delivery) to file a
motion to seal to protect the information
before it will be made public.15 The pro-
vision of such notice is especially important
(though often overlooked) since it starts
the 10-day clock running. While it would
be helpful if there were an official Judicial
Council form for providing such notice,
no such form presently exists. Con se -
quently, counsel needs to draft his or her
own notice document.

Until the court rules on a motion to
seal, lodged records are maintained con-
ditionally under seal. Sealed records must
be securely filed and kept separate from
the public file in the case,16 a process that
imposes significant burdens on the court

personnel on whom this task falls. Once
sealed, a record may not be unsealed except
by a court order following a party’s motion,
a motion by a member of the public, or
on the court’s own motion.17 Further de -
tails describing the procedure to seek to
seal or unseal records are found in Rule
of Court 2.551.

Practice Pointers

In light of the burden inherent in attempt-
ing to seal records and the narrow circum-
stances under which such motions may be
granted, here are some important tips to
avoid the need to file a motion to seal or,
when sealing is appropriate, to increase
the likelihood that the motion will be
granted:
• At the outset of a case, any proposed
protective order should recite that the
California Rules of Court govern sealing.
This not only makes it more likely the
court will grant the protective order but
also puts all parties on notice that any
motions to seal will need to meet the strict
requirements those rules impose.
• It is important to be judicious in the
provision of confidentiality designations.
Rather than designating a whole page or
document as confidential, consideration
should be given as to whether only a word,
number, sentence, or paragraph should be
protected. When appropriate, a party
should be challenged and forced to justify
the designations provided. This should be
done well enough in advance that the valid-
ity of the designations is determined before
the material is needed in a filing.
• If the specific material to be protected is
unnecessary to the substantive motion or
other issue pending before the court, it
should not be included with the motion
to seal. For instance, if not germane to the
issue before the court, the confidential part
of the information should be omitted from
the brief and redacted from any supporting
exhibits. Sealed or not, irrelevant evidence
is of no value. A classic example is the
inclusion of a social security number on a
form in which the number itself is of no
evidentiary value to the issues before the
court.
• When filing a motion to seal, it is also
important to be thoughtful in drafting the
request. For example, counsel should seek
to seal only the type of information that
is protectable under the law. A “Delta Do -
c ument”—that is, a redlined comparison
between the redacted and unredacted ver-
sions of documents—should be lodged
with the court (for the court’s use only)
so the court can consider any proposed
redactions in context and without having
to physically compare the two versions.
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•With respect to the timing of the request,
a motion to seal, whenever possible, should
be heard before the underlying motion to
which the documents at issue are relevant.
It will be difficult, if not impossible, for
the court to decide the substantive motion
without first deciding the accompanying
motion to seal. Until the sealing motion
has been ruled on, it will be unclear what
evidence can be included in the record.

By reviewing carefully the sealing rules
and following these few simple pointers,
various pitfalls commonly faced by prac-
titioners may be avoided. In particular,
these involve issues that arise from counsel’s
filing motions to seal without marshaling
the requisite evidence, articulating the
proper legal standard, or thinking carefully
about which discrete portions of a motion
(or its supporting documents) satisfy that
standard. 

Clients will be grateful when they dis-
cover that more prudent counsel has saved
them money by getting the motion right
the first time. Although they may be dis-
pleased at the inability to have the entirety
of a particular document sealed by court
order, an explanation to them about the
reasons why the court would be certain
to deny such a request should suffice. Also,
the judge will appreciate the care taken in
preparing the sealing submission, which
will likely be in stark contrast to the many
defective motions to seal he or she is likely
to encounter routinely. The efficiency of
California’s legal system will be increased
by not wasting the time of busy bench
officers and court personnel, leaving them
free to concentrate on more pressing mat-
ters—such as deciding the case-dispositive
motion that has concurrently been filed
on behalf of the client.                            n
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