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The SEC Has Adopted
Rules, Effective January 1,
2004, Requiring Disclosure
in Proxy Statements of
Nominating Committee
Functions and Procedures
for Communications
between Security Holders
and Boards of Directors
On November 19, 2003, the Securities and Exchange
Commission ("SEC") adopted rules requiring specific
detailed disclosure by domestic companies in their
proxy statements about nominating committee func-
tions and procedures for security holders to commu-
nicate with boards of directors.  See Rel. 33-8340
(November 24, 2003). These requirements do not
apply to foreign private issuers or to domestic compa-
nies that are not required to file proxy statements.
The application of these rules to registered investment
companies is not addressed in this client alert.

Effective Dates:
Disclosure in proxy statements

— January 1, 2004 

Disclosure in Forms 10-Q, 10-QSB, 10-K or 10-
KSB of any material changes in the procedures by
which security holders may recommend nomi-
nees for the company's board of directors

— Any such periodic report filed after the
company provided disclosure about such
procedures in a proxy statement

The SEC staff has indicated that, for the next two
years, it will monitor carefully the newly required dis-

closures.  Accordingly, companies should avoid boil-
erplate responses to these requirements.

Disclosure about Nominating Committee
Functions
The following disclosure is required by Items 7(d)(1)
and (2) of Schedule 14A to the SEC's proxy rules:

A statement as to whether the company has a
standing nominating committee or a committee
performing similar functions (which could be the
majority of independent directors, as permitted
under Nasdaq listing standards, or the entire board
of directors) and, if it does not have a standing
nominating committee or committee performing
similar functions, a statement of the basis for the
view of the board of directors that it is appropriate
for the company not to have such a committee
and identification of each director who participates
in the consideration of director nominees;

The following information regarding the company's
director nomination process: 

If the nominating committee has a charter, dis-
closure of whether a current copy of the charter is
available on the company's website, and if so,
disclosure of the company's website address. If
the nominating committee has a charter and a
current copy of the charter is not available on the
company's website, inclusion of a copy of the
charter as an appendix to the company's proxy
statement at least once every three fiscal years. If a
current copy of the charter is not available on the
company's website, and is not included as an
appendix to the company's proxy statement,
identification of the prior fiscal year in which the
charter was so included;

If the nominating committee does not have a
charter, a statement of that fact;

If the company's securities are listed on a nation-
al securities exchange that has independence
requirements for nominating committee mem-
bers or are admitted to Nasdaq, disclosure as to
whether the members of the nominating com-

A report 

for clients 

and friends 

of the firm

P
R

O
SK

A
U

E
R

R
O

SE
 L

LP
®

December 2003

Client
Alert



2

mittee are independent, as independence for nominating
committee members is defined in the listing standards
applicable to the listed issuer; 

If the company is not a listed issuer, disclosure as to
whether each of the members of the nominating com-
mittee is independent. In determining whether a mem-
ber is independent, the company must use a definition
of independence of a national securities exchange or
Nasdaq that has been approved by the SEC and state
which definition it used. Whatever definition the compa-
ny chooses, it must apply that definition consistently to
all members of the nominating committee and use the
independence standards of the same national securities
exchange or Nasdaq for purposes of this nominating
committee disclosure and the audit committee disclosure
required under Item 7(d)(3)(iv) of Schedule 14A; 

If the nominating committee has a policy with regard to
the consideration of any director candidates recom-
mended by security holders, a description of the material
elements of that policy, which must include, but need
not be limited to, a statement as to whether the commit-
tee will consider director candidates recommended by
security holders;  

If the nominating committee does not have a policy with
regard to the consideration of any director candidates
recommended by security holders, a statement of that
fact and a statement of the basis for the view of the
board of directors that it is appropriate for the company
not to have such a policy; 

If the nominating committee will consider candidates
recommended by security holders, a description of the
procedures to be followed by security holders in submit-
ting such recommendations; 

A description of any specific, minimum qualifications
that the nominating committee believes must be met by
a nominating committee-recommended nominee for a
position on the company's board of directors, and a
description of any specific qualities or skills that the
nominating committee believes are necessary for one or
more of the company's directors to possess;  

A description of the nominating committee's process for
identifying and evaluating nominees for director, includ-
ing nominees recommended by security holders, and any
differences in the manner in which the nominating com-
mittee evaluates nominees for director based on whether
the nominee is recommended by a security holder;  

With regard to each nominee approved by the nominat-
ing committee for inclusion on the company's proxy
card (other than nominees who are executive officers or
who are directors standing for re-election), a statement
as to which one or more of the following categories of
persons or entities recommended that nominee: security
holder, non-management director, chief executive officer,

other executive officer, third-party search firm, or other,
specified source; 

If the company pays a fee to any third party or parties to
identify or evaluate or assist in identifying or evaluating
potential nominees, disclosure of the function per-
formed by each such third party; and

If the company's nominating committee received, by a
date not later than the 120th calendar day before the
date of the company's proxy statement released to securi-
ty holders in connection with the previous year's annual
meeting, a recommended nominee from a security hold-
er that beneficially owned more than 5% of the compa-
ny's voting common stock (as determined by the compa-
ny's most recent periodic report) for at least one year as
of the date the recommendation was made, or from a
group of security holders that beneficially owned, in the
aggregate, more than 5% of the company's voting com-
mon stock, with each of the securities used to calculate
that ownership held for at least one year as of the date
the recommendation was made, identification of the
candidate and the security holder or security holder
group that recommended the candidate and disclosure
as to whether the nominating committee chose to nomi-
nate the candidate.  (No such identification or disclosure
is required without the written consent of both the secu-
rity holder or security holder group and the candidate to
be so identified.)  If the date of the annual meeting has
been changed more than 30 days the previous year's
meeting, the letter must be received a reasonable time
before the company begins to print and mail its proxy
material.  For these purposes, the percentage of securities
held by a recommending security holder, as well as the
holding period of those securities, may be determined by
the company if the security holder is the registered hold-
er of the securities. If the security holder is not the regis-
tered owner of the securities, the security holder can sub-
mit one of the following to the company to evidence the
required ownership percentage and holding period:

A written statement from the ”record” holder of the securi-
ties (usually a broker or bank) verifying that, at the time
the security holder made the recommendation, he or she
had held the required securities for at least one year; or

If the security holder has filed a Schedule 13D, Schedule
13G, Form 3, Form 4, or Form 5 or amendments to
those documents or updated forms, reflecting ownership
of the securities as of or before the date of the recom-
mendation, a copy of the schedule or form, and any sub-
sequent amendments reporting a change in ownership
level, as well as a written statement that the security
holder continuously held the securities for the one-year
period as of the date of the recommendation.

For purposes of the company's obligation to provide the
required disclosure specified, the security holder or group
must have provided to the company, at the time of the rec-
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ommendation, the written consent of all parties to be identi-
fied and, where the security holder or group members are
not registered holders, proof that the security holder or
group satisfied the required ownership percentage and hold-
ing period as of the date of the recommendation.

The use of a more than 5% beneficial ownership threshold
to trigger this disclosure obligation means that recommenda-
tions generally will be made by security holders or groups
that have a reporting obligation under Act Regulation 13D-G.
Recommending security holders, like other beneficial owners,
will continue to report on 13G or Schedule 13D based on
their purpose or effect in acquiring or holding the company's
securities.

In addition, the SEC anticipates that security holders may
communicate with each other in an effort to aggregate more
than 5% of a company's securities before submitting a rec-
ommended candidate to a company's nominating commit-
tee. The determination as to what communications may be
deemed solicitations, either subject to or exempt from the
proxy rules, is based on facts and circumstances and is not
intended to be affected by the adoption of this new disclo-
sure obligation.

Disclosure about Material Changes in Procedures
for Security Holder Nomination of Directors
Disclosure of material changes in procedures for security
holder nominations of directors since the last disclosure of
those procedures in a company's proxy statement are
required to be disclosed in Forms 10-Q (Item 5(b)), 10-QSB
(Item 501(b)), 10-K (Item 10) or 10-KSB (Item 9) and Items
401(j) of Regulation S-K or 401(g) of Regulation S-B.

Disclosure about Procedures for Security Holder
Communications With Boards of Directors
The following disclosure is required by Item 7(h) of
Schedule 14A to the SEC's proxy rules:

A statement as to whether or not the company's board of
directors provides a process for security holders to send
communications to the board of directors and, if the
company does not have such a process for security hold-
ers to send communications to the board of directors, a
statement of the basis for the view of the board of direc-
tors that it is appropriate for the company not to have
such a process; (In Exchange Act Release No. 34-48745
(November 4, 2003), the SEC approved a new NYSE list-
ing standard that addresses security holder communica-
tions with board members. This standard provides that:
”In order that interested parties may be able to make
their concerns known to non-management directors, a
company must disclose a method for such parties to
communicate directly and confidentially with the presid-
ing director [of the non-management directors] or with
non-management directors as a group.”  This method
could be analogous to the method in the NYSE listing

standards required by Exchange Act Rule 10A-3 regarding
audit committees.  Exchange Act Rule 10A-3(b)(2)
requires listing standards relating to audit committees to
require that ”[e]ach audit committee ... establish proce-
dures for the receipt, retention and treatment of com-
plaints regarding accounting, internal accounting con-
trols or auditing matters, including procedures for the
confidential, anonymous submission by employees of
the issuer of concerns regarding questionable accounting
or auditing matters.”);

If the company has a process for security holders to send
communications to the board of directors:

A description of the manner in which security hold-
ers can send communications to the board and, if
applicable, to specified individual directors; and

If all security holder communications are not sent
directly to board members, a description of the com-
pany's process for determining which communica-
tions will be relayed to board members, unless that
process is approved by a majority of the indepen-
dent directors; and

A description of the company's policy, if any, with regard
to board members' attendance at annual meetings and a
statement of the number of board members who attend-
ed the prior year's annual meeting.
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Client Alert

Proskauer’s Broker-Dealer Group counsels major financial
services institutions, including domestic and foreign broker-
dealers, investment advisers, hedge funds and banks, on
securities and commodities regulatory matters, capital mar-
kets transactions, civil and criminal enforcement proceed-
ings, arbitrations and complex litigation.  The members of
the Group, headed by partners Saul S. Cohen and Kathy H.
Rocklen, bring to bear their considerable law firm experience
and expertise gained through service in senior securities
industry legal and compliance positions, as securities regula-
tors and as professors of law.

Proskauer’s Corporate Law Department includes over 140
attorneys with significant and diverse corporate law experi-
ence.  The following individuals serve as contact persons and
would welcome any questions you might have.

Richard H. Rowe
202.416.6820 — rrowe@proskauer.com

Saul S. Cohen
212.969.3170 — sscohen@proskauer.com

Kathy H. Rocklen
212.969.3755 — krocklen@proskauer.com

Proskauer Rose is an international law firm that handles a full spectrum of legal
issues worldwide.
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This publication is a service to our clients and friends. It is designed only to give general information on the developments actually
covered. It is not intended to be a comprehensive summary of recent developments in the law, treat exhaustively the subjects
covered, provide legal advice or render a legal opinion.
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