
New Senate Proposal 
To Regulate Hedge
Funds and Private
Equity Funds
Senators Carl Levin and Charles Grassley introduced a
bill on January 29, 2009, that would require all hedge
and private equity funds with at least $50,000,000 of
assets under management to register with the Securities
and Exchange Commission (the “SEC”) and establish
anti-money laundering programs.

Hedge funds and other private investment funds (such
as venture capital funds, private equity funds and
“funds of funds”) rely on exceptions to the definition
of “investment company” to avoid registration under
the Investment Company Act of 1940.  These private
investment funds generally rely on Sections 3(c)(1) and
3(c)(7) in order to avoid registration.  Section 3(c)(1)
generally provides for an exemption from registration
of any fund whose outstanding interests are
beneficially owned by not more than 100 persons.
Section 3(c)(7) provides an exemption for any fund
whose outstanding interests are owned exclusively by
“qualified purchasers” (generally defined to be persons
owning at least $5 million in investable assets or entities
with $25 million in investable assets, in each case
measured at the time of investment in the fund).

The bill deletes Sections 3(c)(1) and 3(c)(7) and re-
categorizes the exemptions in Sections 3(c)(1) and
3(c)(7) as exemptions in new Sections 6(a)(6) and
6(a)(7).  The bill then adds additional requirements on
the new exemptions for certain large investment funds
(assets under management of not less than
$50,000,000).  Those requirements include:

� Registering with the SEC as an investment
company;

� Filing at least every 12 months an “information
form” with the SEC;

� Cooperating with requests for information by the
SEC; and

� Maintaining books and records as the SEC may
require.

The publicly available information form would include:

� The name and current address of:  each beneficial
owner of the fund, any company with an
ownership interest in the fund, and the primary
accountant and primary broker used by the fund;

� An explanation of the structure of ownership
interests in the fund;

� Information on any affiliation the fund has with
another financial institution;

� A statement of any minimum investment
commitment required of a limited partner,
member, or other investor;

� The total number of any limited partners,
members, or other investors; and

� The current value of the assets of the fund.

The bill further (i) requires investment companies
otherwise exempt pursuant to Sections 6(a)(6) or
6(a)(7) to establish anti-money laundering programs;
(ii) requires the SEC to issue forms and guidance to
carry out the Act within 180 days after enactment; 
and (iii) authorizes the SEC to make rules to carry out
the Act.
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As currently drafted, the bill leaves important questions
unanswered, including whether an adviser to a fund needs to
register under the Investment Advisers Act and whether a
fund of funds will be subject to the limitations in the
Investment Company Act on investing in other investment
companies (currently, a registered investment company is
generally precluded from investing more than 10% of its

assets in other investment companies).  In addition, despite
the name of the bill, there is no attempt to distinguish hedge
funds from other private investment funds, as was the case
with prior SEC regulations.  This bill has been referred to the
Senate Banking Committee.  It is impossible to predict if  this
bill or any similar bill will be enacted.  We will monitor the
bill as it progresses.
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