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REAL PROPERTY, PROBATE AND
TrusT Law

by Jonathan A. Galler

This Party’s Dead!

But Will the Lawsuit Survive?

omewhere along the bustling
and congested roadways of
our procedural rules of court
sits a particularly dangerous
intersection. The road signs here are
complex, and there are not many traf-
fic cops in sight to assist. Welcome to
the legal junction that is created when
a party to a pending litigation dies. It
is located at the corner of the Florida
Probate Code and the Florida Rules
of Civil Procedure — each a busy
thoroughfare in its own right. Only
the most alert lawyers are likely to
traverse this crossing safely.

Part of what makes this a tricky
intersection, of course, is that civil
litigators are often unfamiliar with
the probate rules, and even experi-
enced probate lawyers may not be
very well-versed in the rules of civil
procedure. When a party to a pending
litigation dies, important components
of both sets of procedures come into
play, but the challenges are not merely
the result of a lawyer in one field navi-
gating across the terrain of another.
Even a probate lawyer’s otherwise
routine commute through the tried-
and-true creditors’ claims process, for
example, can suddenly become riddled
with detours when it turns out that
the decedent was embroiled in litiga-
tion. Similarly, civil litigators can hit
unexpected potholes when they find
themselves prosecuting a breach of
contract or other civil action against
a dead party.

Safe passage, however, is avail-
able. In brief, lawyers faced with the
death of a party must travel down
two procedural roads: 1) the substitu-
tion process, governed by the Florida
Rules of Civil Procedure; and 2) the
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creditors’ claims process, governed
by the Florida Probate Code. These
procedural rules, and the ways in
which they intersect (or collide) in
this context, are explored in detail
below. First, we examine the substi-
tution process, including some of the
questions regarding that process that
remain unanswered. Next, we explore
the creditors’ claims process, paying
particular attention to novel ques-
tions that arise when the decedent
was a litigant at the time of his or her
death. Finally, as in all legal matters,
various exceptions apply, and unusual
circumstances can arise depending on
the type of litigation pending. These,
too, are examined.

Florida’s Survival Statute

As a preliminary matter, Florida’s
survival statute, F.S. §46.021, provides
that “[n]o cause of action dies with the
person. All causes of action survive
and may be commenced, prosecuted,
and defended in the name of the per-
son prescribed by law.” In other words,
a cause of action is not extinguished
by virtue of a party’s death. However,
a cause of action can be inadvertently
extinguished by failure to comply with
the rules.

Although this article concerns
the death of a party to a pending
litigation, it is worth noting that the
Florida Probate Code also addresses
the limitations periods for causes of
action that have not yet been com-
menced at the time of a party’s death.
F.S. §733.104(1) provides that when
a person dies before the expiration of
the limitations period for his or her
cause of action, the action may be
commenced by the decedent’s personal

representative “before the later of the
expiration of the time limited for the
commencement of the action or 12
months after the decedent’s death.”
F.S. §733.104(2) provides that when
a person dies before the expiration of
the limitations period for a cause of
action that could have been asserted
against him or her, the cause of ac-
tion will be deemed timely so long as
a statement of claim is timely filed
against the decedent’s estate in the
applicable probate proceedings.

Rules of Civil Procedure —
Substitution of Parties

Fla. R. Civ. P. 1.260(a)(1) provides
as follows:

If a party dies and the claim is not thereby
extinguished, the court may order substi-
tution of the proper parties. The motion
for substitution may be made by any party
or by the successors or representatives of
the deceased party and, together with the
notice of hearing, shall be served on all
parties as provided in rule 1.080 and upon
persons not parties in the manner provided
for the service of a summons. Unless the
motion for substitution is made within 90
days after the death is suggested upon the
record by service of a statement of the fact
of the death in the manner provided for the
service of the motion, the action shall be
dismissed as to the deceased party.

Simply put, the rule provides that
if a party dies, and the pending cause
of action is not thereby extinguished,
the court may order the substitution
of the proper parties. Importantly,
courts have held that the public policy
of the rule is to “facilitate the rights of
persons having lawful claims against
estates being preserved, so that oth-
erwise meritorious actions will not be
lost.”* The motion for substitution may
be filed by any party or by the attor-
ney, successors, or representatives of



the deceased party.?2 Not surprisingly,
though, the motion is typically made
by the plaintiff or its representative.

The most readily apparent choice
for a substitute is the decedent’s per-
sonal representative, but a curator
or administrator ad litem are valid
options as well.? That flexibility is
sensible because it can take months
before a personal representative is
appointed. Moreover, the court pre-
siding over the civil litigation cannot
compel the opening of an estate for the
deceased party.? That task falls to the
probate court, the filing of a petition
for administration by the plaintiff or
another interested person.?

e The 90-Day Rule — At the heart
of the substitution process is the 90-
day rule. The rule provides that the
motion for substitution must be made
“within 90 days after the death is sug-
gested upon the record by service of a
statement of the fact of the death in
the manner provided for the service of
the motion” or else “the action shall be
dismissed as to the deceased party.”

Nowadays, most filing and service
are made simultaneously through the
e-portal. That is not the case, though,
as to unrepresented or new parties.
Thus, it is noteworthy that the mo-
tion for substitution may be served
or filed within the 90-day deadline to
avoid dismissal (although prudence
demands that lawyers do both).”
Relatedly, an actual order of substitu-
tion by the court need not be entered
within the 90-day deadline to avoid
dismissal.®

e Suggestion of Death — As noted,
the 90-day deadline is triggered by
the suggestion of death. The rule is
not clear about who has the obliga-
tion to make the suggestion of death.
Caselaw, however, seems to favor
imposing this burden upon the legal
representative of the deceased party.
“Where the legal representative of
the decedent’s estate has knowledge
of the pendency of a suit against the
deceased, it has the duty to inform the
attorneys of record of the decedent’s
death.”

e Enlargements of Time — The Fifth
District has held that Rule 1.260 is
designed “to dispel rigidity, create flex-
ibility and be given liberal effect.”*
Not surprisingly, then, enlargements

of the 90-day deadline to move for
substitution are granted liberally
upon a showing of excusable neglect,
inadvertence, mistake, or fraud.!! In
one case, the court even found that
grief over the decedent’s death might
contribute to a finding of excusable
neglect.'? That said, enlargements of
time are not automatic, and counsel
must remain diligent.!?

e Abatement of Litigation — Upon
the filing of a suggestion of death, the
pending litigation abates until the
entry of an order of substitution.
Indeed, unless, and until a substitu-
tion is ordered, any proceedings that
take place will be considered null and
void.??

There is one exception. Following
a suggestion of death, counsel for a
deceased party may move to dismiss
the action if a motion for substitution
has not been made after the expira-
tion of the 90-day deadline.!®

Florida Probate Rules —
Creditors’ Claims Process

When a party to a pending litiga-
tion dies — particularly when the
party was a defendant (or a counter-
claim defendant) — the probate rules
chart a winding and obstacle-ridden
procedural road of their own. Just
as it would be a mistake for probate
lawyers to ignore the civil procedures
governing substitution, it would be a
mistake for civil litigators to ignore
the procedures governing the credi-
tors’ claims process.

The creditors’ claims process can
be broken down into four phases: 1)
service or publication of the notice to
creditors; 2) the filing of a statement
of claim; 3) the filing of an objection
to the claim; and 4) the filing of an
independent action to litigate the sub-
stance of the claim.'” The process is
designed to promote “the public policy
of providing for the speedy settlement
of estates” and “the payment of claims
and the distribution to the beneficia-
ries” in a timely fashion.'®

e Notice to Creditors — The per-
sonal representative of an estate is ob-
ligated to publish a notice to creditors,
but he or she must also serve a copy of
the notice upon any known or reason-
ably ascertainable creditors.! Service
of the notice to creditors triggers a

30-day deadline to file a claim against
the estate.?’ Thus, if the decedent had
been a defendant in a pending litiga-
tion, the personal representative must
serve a copy of the notice to creditors
upon the plaintiff in that litigation
even if the plaintiff has actual notice
of the defendant’s death.?! Service of
the notice may be made directly on the
plaintiff.?? Service may also be made
on the lawyer for the plaintiff in the
litigation.??

e Statement of Claim — If a creditor
who has been served with a notice to
creditors does not file a claim against
the estate within 30 days of service,
as provided in Fla. Prob. R 5.490, the
claim will be barred.?* The court may
grant an extension of time to file a
claim, but only on grounds of fraud,
estoppel, or insufficient notice of
claims period.?®

Critically, even the plaintiff in a
pending litigation must file a claim
against the estate to preserve the
plaintiff’s ability to enforce any even-
tual judgment against the estate.
So important is the filing of a claim
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that it is required even if the personal
representative has already been sub-
stituted in the pending litigation. As
the Fourth District has made clear:
“Filing a claim with the estate is a
process separate from the procedures
for substitution of parties in the pend-
ing litigation which is governed by the
civil procedural rules.”?’

e Objection to Claims — The per-
sonal representative of an estate
must pay all timely claims unless an
objection is filed, as provided in Rule
5.496, within the later of four months
from the first publication of the notice
to creditors or 30 days from the timely
filing of a claim.?

If the claim is the subject of a pend-
ing litigation, and the now-deceased
defendant had already filed an answer
to the complaint denying the relief
sought therein, must the personal
representative nevertheless file an ob-
jection? There is support for the notion
that an objection might be superfluous
in those circumstances.?® However, a
prudent lawyer will certainly advise
the personal representative to file an
objection.

e Independent Actions — To pre-
serve a claim following an objection,
the claimant must commence an
independent action within 30 days
from service of the objection.?* When,
however, the claim is brought on a
pending litigation, the commence-
ment of a second, independent action
would be inefficient. Instead — and
here is the true point of juncture be-
tween the probate code and the rules
of civil procedure — it is the filing of
the motion for substitution that satis-
fies the requirement of commencing
an independent action.?!

Roadblocks, Yield Signs, and
Other Hazards and Exceptions

When it comes to the death of a
litigant, procedural rules alone can-
not anticipate every possible curve in
the road. As a result, the courts have
had to navigate a host of alternate
routes.

e A Motion for Substitution When
the Claim Is Untimely — What hap-
pens when a plaintiff files a motion
for substitution upon the death of a
defendant but inadvertently fails to
file a timely claim against the defen-
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dant’s estate in the probate proceed-
ing? Should the motion for substitu-
tion nevertheless be granted? At least
one court, in a federal litigation, has
held that the substitution process and
the claims process are independent
of one another and that the motion
should be granted.?? However, F.S.
§733.702(5) provides that “[n]o action
or proceeding on the claim may be
brought against the personal repre-
sentative after the time limited above,
and the claim is barred without court
order.” This provision may not bar the
entry of an order of substitution, but
perhaps it may be enough to have
the independent action disposed of
on summary judgment.

e Death of a Personal Representa-
tive — An intriguing situation arises
when the litigant who dies was a
party to the litigation solely in his or
her capacity as the personal repre-
sentative of an estate. As a practical
matter, it makes sense to move for
substitution, but failure to do so
within the 90-day deadline likely will
not result in dismissal of the action.

In cases involving claims made by or
against an estate, there are two parties:
the estate and the personal representa-
tive. However, the estate and its survi-
vors are the real persons in interest, and
the personal representative is merely a
nominal party. Accordingly, dismissal as
to the personal representative under [R]ule
1.260 would not accomplish dismissal of
the case; the personal representative may
die, but the estate does not.*

Other courts with similar substitu-
tion rules, however, have reached the
opposite conclusion.?*

e Wrongful Death Actions — Flori-
da’s Wrongful Death Act (F.S. §768.16,
et seq.) provides that the exclusive
party with the authority to bring a
wrongful death action on behalf of the
decedent’s survivors is the decedent’s
personal representative.®

If the decedent had been prosecut-
ing a personal injury lawsuit at the
time of his or her death, and if the
death was caused by that same injury,
the cause of action for personal injury
does not survive.?® Accordingly, when
the plaintiff in a personal injury law-
suit dies as a result of those injuries,
and when the personal representative
proceeds with a lawsuit solely for
wrongful death, substitution of the

plaintiffis not required; the wrongful
death lawsuit is a new action.

However, if the personal repre-
sentative wishes to proceed with a
wrongful death lawsuit and a per-
sonal injury lawsuit (in case it cannot
be proven that the injuries caused the
death), the personal representative
may be substituted as a party and the
complaint in the existing lawsuit may
be amended to assert the personal
injury and wrongful death causes of
action.?”

e Divorce Proceedings — A divorce
proceeding does not survive the death
of a spouse if the death occurs prior
to the entry of a final judgment of
dissolution.®® But where the judg-
ment of dissolution is entered prior
to the death of a spouse and the court
retains jurisdiction to resolve prop-
erty issues, the proceeding does not
terminate with the death of a spouse,
and the personal representative of the
deceased spouse may be substituted
in as a party.*

Where judicial divisions exist in
a given circuit, the family division
may resolve the remaining property
issues; the proceeding need not be
transferred to the probate division.*

e Punitive Damages and Treble
Damages — The Florida Supreme
Court has held that a claim for pu-
nitive damages generally will not
survive the death of a defendant. “We
find that logic, common sense, and
justice dictate that this Court follow
the majority of jurisdictions in this
country and reject the imposition
of punitive damages upon innocent
heirs or creditors of a decedent’s
estate.” In other words, the sins of
the father will not be visited upon
his heirs. However, this holding was
not extended by the Second District
with respect to a claim for treble dam-
ages in civil theft cases because such
damages were held to be remedial in
nature rather than punitive.*?

e Class Actions — When the pend-
ing litigation at issue is a class action,
and a defendant dies, the class plain-
tiffs face a unique hurdle with respect
to the creditors’ claims process under
the probate rules. As the Second Dis-
trict has pointed out, there is no such
thing as a “class claim” in a probate
proceeding.*® Thus, to preserve his or



her claim, each member of the class
will have to file an individual claim
against the deceased defendant’s
estate.** A “class claim” would simply
fail to comply with the requirements
of the probate code because such
a claim would fail to identify the
names and addresses of all members
of the class.*® The court also found
that it is not unfair to impose this
“relatively simple” requirement upon
individual class members, explaining
that “[a] statement of claim may be
filed on a simple, one-page form that
is designed to be prepared by nonlaw-
yers.”6

e Evidentiary Issues — The rules of
civil procedure and the probate rules
are not the only procedural consider-
ations that arise when a litigant dies.
The Florida Evidence Code, which has
both procedural and substantive com-
ponents,*” will have to be considered
as well.

One of the hearsay exceptions in
the evidence code is F.S. §90.803(13),
which provides that an out-of-court
statement may be admitted into
evidence when offered by the party’s
opponent. The rationale for the excep-
tion is that the party who made the
statement is present at trial and can
testify to rebut any such out-of-court
statement.*® When one of the parties
is dead, the decedent’s out-of-court
statements may be admitted when
offered against the decedent, even
though the decedent is obviously not
present at trial to rebut any such out-
of-court statement.*®

However, to level that playing field,
any out-of-court statement of a dece-
dent may be admitted into evidence
by the decedent’s personal represen-
tative if it is relevant to a separate
out-of-court statement of the dece-
dent that was previously admitted
into evidence.?”® Like all evidentiary
considerations, this provision, which
is triggered only when one of the par-
ties is dead, can become an important
factor in the litigation.

Conclusion

The death of a litigant generally
does not extinguish the underlying
cause of action itself. But keeping
the lawsuit alive requires proceed-
ing — with caution — along two

separate procedural roads that will
very quickly intersect: the rules of
civil procedure governing the sub-
stitution of a party, and the probate
rules governing the creditors’ claims
process. Crossing safely mandates
an understanding of both sets of
procedures and the judicial opinions
that have interpreted them. As with
any road trip, practitioners must be
prepared for many detours along the
way because of the unique issues that
frequently arise at this particular
junction.d
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