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Editor's Overview 
This month, we have re-published an interview of our colleague Seth Safra discussing 
the Department of Labor’s final regulation concerning fiduciaries and conflicts of interest. 
In this interview, Seth discusses a variety of issues concerning the final rule, including 
key issues, unexpected effects, practical implications and other impacts of the new 
fiduciary rule. As always, please review the Rulings, Filings, and Settlements of Interest 
where we highlight a recent decision dismissing 401(k) plan investment claims, 
enforcement of a plan’s forum selection clause and the statute of limitations applicable to 
an ERISA 510 claim.   

Expert Interview1 – The DOL's 2016 Final Fiduciary Rule 
By Seth J. Safra 

Seth J. Safra discusses the Department of Labor's (DOL's) final regulation concerning 
fiduciaries and conflicts of interest, published in the Federal Register on April 8, 2016, 
under the Employee Retirement Income Security Act (ERISA) and the Internal Revenue 
Code (Code). (In this interview, the term ERISA refers to both Title I of ERISA and the 
prohibited transaction provisions of section 4975(c) of the Code, unless the context 
indicates otherwise.) The DOL's 2016 regulatory package addresses the definition of 
fiduciary investment advice and certain prohibited transaction class exemptions (PTEs), 
including two new PTEs — the Best Interest Contract exemption (discussed below) and a 
PTE for principal transactions. 

The regulatory package aims to protect plans and participants (as well as owners of 
individual retirement accounts (IRAs) and health savings accounts (HSAs)) against a 
situation in which an adviser provides investment advice that is conflicted or adversely 
affected by the adviser's self-interest. This interview explores the objectives and 

                                                      
 
1 This excerpt from Lexis Practice Advisor®, a comprehensive practical guidance resource providing insight from 
leading practitioners, is reproduced with the permission of LexisNexis. Reproduction of this material, in any form, is 
specifically prohibited without written consent from LexisNexis. 
Link: http://www.proskauer.com/publications/published-article/expert-interview-the-dols-2016-fiduciary-rule-08-05-2016/ 
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implications of the new rule and Best Interest Contract exemption, as well as some key 
practical applications. 

For a summary of the new rule and Best Interest Contract exemption, and general 
information on ERISA fiduciaries, fiduciary duties, and prohibited transaction rules, see 
Fundamentals of ERISA Fiduciary Duties. Additional analysis on the implications of the 
DOL's new fiduciary rule is available on Proskauer's ERISA Practice Center Blog. 

1.  What key issues did the DOL intend to address in the new fiduciary rule? 

The new rule was intended to achieve two principal objectives: 

> Expand the types of interactions that are subject to the fiduciary standard. In 
the DOL's view, the definition of "investment advice" under regulations issued in 1975 
was too easy to contract around. For example, a service provider who was making 
recommendations that might be perceived as advice could avoid fiduciary 
responsibility by saying that the recommendation was not intended to serve as the 
"primary basis" for investment decisions, or that the service provider did not render 
advice "on a regular basis." In contrast, the new rule generally picks up any 
investment-related communication that "would reasonably be viewed as a suggestion 
[to] engage in or refrain from taking a particular course of action" — even if the 
communicator does not intend to give definitive advice (whether on a primary basis, 
or otherwise). The new rule also picks up one-time recommendations (e.g., a 
recommendation to make a particular investment or to roll over from one 
arrangement to another arrangement), which generally would not have been treated 
as investment advice under the 1975 definition. 

> Reduce the potential for conflicts of interest. In particular, the DOL was 
concerned about service providers taking advantage of a trusting relationship to 
make recommendations that affect their compensation. For example, the DOL was 
concerned about service providers guiding their clients toward investment products 
that generate commissions or other revenue — potentially elevating the service 
provider's interest in generating a commission above the investor's interest. 

In conjunction with the new rule, the DOL issued a new PTE, called the Best Interest 
Contract exemption, that is designed to achieve both objectives. The stated purpose of 
the exemption is to offer a principles-based way forward for broker-dealers and other 
service providers to continue existing compensation arrangements. As one might expect, 
the exemption includes a host of conditions that are designed to mitigate potential harm 
from conflicts of interest. But more importantly, the exemption expands the reach of 
ERISA enforcement by requiring anyone who is deemed to provide investment advice for 
tax-favored arrangements that are not subject to Title I of ERISA (e.g., IRAs and HSAs) 
to sign on to a contractual enforcement regime that mirrors the one for ERISA fiduciaries. 
This means that advisers to arrangements that are not subject to Title I of ERISA can 
now be subject to state lawsuits that are comparable to ERISA actions for breach of 
fiduciary duty — but only if they rely on the Best Interest Contract exemption. This point is 
discussed in more detail in the answer to question 3, below. 

2.  What are some of the unexpected effects of the new rule on sponsors of large 
ERISA plans? 

The new rule will have very little direct effect on sponsors of large ERISA plans, most of 
whom already are ERISA fiduciaries. One effect that might surprise some plan sponsors, 
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though, is that the new rule has a number of carve-outs that allow their service providers 
to avoid fiduciary responsibility. The DOL's rationale for creating the carve-outs was that 
the plan sponsor or another fiduciary has oversight responsibility that adequately protects 
the plan and participants. 

The following three carve-outs are premised on the expectation that the plan sponsor, or 
a fiduciary who is appointed by the plan sponsor (and is not a participant or beneficiary 
under the plan), retains responsibility: 

> Seller's exception. The DOL rejected requests for a "buyer beware"-type exception 
to allow marketing of investment opportunities without fiduciary responsibility, but the 
final rule includes a seller's exception for advice provided to "qualified" fiduciaries that 
are assumed to have a requisite level of sophistication, including fiduciaries of plans 
having at least $50 million in assets. (Note that the seller's exception is much 
narrower than an exception under the 2010 proposed rule (withdrawn by the DOL) for 
cases where the recipient of advice knows or should know that the advice is being 
provided by a purchaser or seller that has an adverse interest.) The seller's exception 
provides relief for the seller, but it does not relieve the qualified fiduciary of its duty to 
review the transaction on behalf of the plan. So, for example, suppose that a large 
ERISA plan invests in a fund, and during the negotiation process the fund manager 
makes representations about the quality of the fund. The seller's exception might 
protect the fund manager from fiduciary responsibility for its comments during the 
negotiation process, but the exception would not relieve the plan's fiduciaries from 
their independent fiduciary responsibility to evaluate the fund prudently. 

> Platform provider exception. A "platform provider" exception allows record-keepers 
and other administrators to avoid fiduciary responsibility based on providing 
investment menus to 401(k) and other participant-directed plans. The exception 
assumes that a plan fiduciary (typically the sponsor or a consultant) evaluates and 
monitors each investment option, and the preamble to the final rule reiterates the 
plan fiduciary's review and monitoring responsibilities. 

> Investment education exception. Consistent with existing law, the new rule 
distinguishes between advice (which is subject to the fiduciary standard) and 
education (which is not subject to the fiduciary standard). As in past guidance, the 
new rule emphasizes that even if the education materials are not subject to the 
fiduciary standard, ERISA's fiduciary obligations apply to the selection and monitoring 
of the education provider. This means that if the educational materials are defective 
in some way (for example, they are misleading or gloss over an important principle), 
the service provider will be exempt from fiduciary responsibility but the fiduciary 
appointing the service provider will not be off the hook. An important example is asset 
allocation models that identify investment alternatives available under the plan. 
Fiduciaries (i.e., plan sponsors or fiduciaries appointed by the sponsor) should 
evaluate the risk that plan participants might inappropriately rely on the models as if 
they were vetted recommendations.  

In short, plan sponsors and other named fiduciaries need to be diligent when engaging 
service providers who do not acknowledge and accept fiduciary responsibility. Any 
responsibility that the service provider does not take could ultimately come back to the 
plan sponsor or fiduciary who hired the service provider or who was responsible for 
monitoring the service provider. 
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3.  What practical implications does the new rule have on service providers who 
did not previously take on fiduciary status? 

At least in the "retail" context, which generally refers to IRAs, HSAs, and arrangements 
that are not subject to Title I of ERISA, as well as small plans, service providers will need 
to assume that they are subject to ERISA's fiduciary standards. There are limited 
exceptions, but providing services without fiduciary responsibility will generally require 
hyper-technical and fact-specific justifications, which would be difficult (if not impossible) 
to achieve in practice. 

The most significant change arising from having fiduciary status will be having to revise 
compensation arrangements to comply with ERISA's self-dealing rules (ERISA § 406(b) 
and Code § 4975(c)(1)(E)-(F)). Even for the most loyal and prudent investment adviser, 
ERISA's self-dealing rules prohibit compensation arrangements where the service 
provider's compensation can be affected by the service provider's advice or other action 
(unless a specific exemption applies). For example, except to the extent a specific 
exemption applies, ERISA prohibits commissions, revenue sharing, and similar 
arrangements where a fiduciary adviser's compensation is affected by the plan's 
investments. This is so because the plan's investments are (or at least can be) affected 
by the adviser's advice. 

As previously noted, service providers can use the new Best Interest Contract exemption 
to continue existing commission, revenue sharing, and similar arrangements. On its face, 
the Best Interest Contract exemption is attractive because it provides a road map for 
maintaining the status quo, and it stands for a logical rule that if something is in the 
client's best interest it should not be prohibited by technical rules. 

In practice, though, many service providers will find the Best Interest Contract exemption 
to be unattractive — at least for IRA, HSA, and other arrangements that are not subject to 
Title I of ERISA. This is because the exemption's requirements are burdensome and, 
most importantly, it requires providers to non-ERISA arrangements to give their clients 
the right to a private ERISA-like cause of action that otherwise would not exist. 

Here's what I mean: absent the Best Interest Contract exemption, investment advice 
fiduciaries of arrangements that are not subject to Title I of ERISA must comply with the 
prohibited transaction rules under the Code (similar to those under Title I of ERISA), but 
ERISA's fiduciary duties of prudence and loyalty do not apply. Neither the DOL nor 
individual investors can bring an ERISA cause of action for a fiduciary breach against 
such advisers. In contrast, one of the requirements for the Best Interest Contract 
exemption is to commit contractually to a standard of care that mimics ERISA's duties of 
prudence and loyalty — giving clients a right to bring a contract-based claim for breach of 
the ERISA standard of care. 

Service providers who find the Best Interest Contract exemption unattractive will want to 
consider less burdensome PTEs. One approach is to move to level-fee arrangements, 
under which the service provider's compensation is not affected by the advice provided or 
the client's investment choices. For example, the fee can be a reasonable fixed dollar 
amount or fixed percentage of assets under management. (Even with level-fee 
arrangements, a streamlined version of the Best Interest Contract exemption — without 
the new ERISA-like cause of action — will be required in some cases, such as marketing 
an investment opportunity to a new client or recommending that a new client roll over 
assets to a new IRA. The streamlined version is discussed in question 5, below.) 
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In any event, service providers will want to review the fiduciary standards of prudence 
and loyalty, and update policies and procedures to improve compliance. Regardless of 
what legal standard applies, aspiring to live up to ERISA's prudence and loyalty 
standards — that is, to give good advice and to watch out for your clients' interests — will 
be good for business. 

4.  What existing adviser/service provider relationships will not likely be impacted 
by the final rule? 

The final rule probably will not affect traditional investment advisers and managers — that 
is, those who regularly provide investment advice or are discretionary managers of pools 
of assets. Those advisers are already fiduciaries and should have fee arrangements that 
are designed to qualify for a PTE. 

Also, record-keepers for large plans (assets equal or exceed $50 million) and attorneys, 
actuaries, and other consultants who do not advise on investments generally will not be 
affected by the final rule. Nevertheless, all service providers should review the broad new 
definition of investment advice, and develop policies that prohibit discussing investments 
and distributions in a way that could reasonably be interpreted as investment advice 
under the new rule. 

Finally, the new rule should have little practical impact on service providers to non-ERISA 
arrangements (e.g., IRAs and HSAs) who are paid a direct fee for the services they 
provide. Many of those providers will now be fiduciaries, but their only responsibility will 
be to avoid prohibited transactions — which should not be difficult if their only 
compensation is through level-fee arrangements. (Discretionary investment advisers will 
also need to avoid transactions with parties in interest, often relying on PTEs like the 
qualified plan asset manager (QPAM) exemption or ERISA's service provider exemption. 
But that is not new under the final rules.) 

5.  What are some ways in which certain transactions that have been accepted in 
the past raise issues under the new rule? 

Common marketing practices raise issues because the new rule does not have an 
exemption for retail sales activities. (There is a "hire me" exception for investment 
advisers to pitch their services, but that exception does not cover specific 
recommendations.) For example, the new rule raises issues for single-product sales, any 
pitch to roll over assets from one arrangement to another, selection of investment options 
(or a menu) for IRAs, HSAs, and small plans, and recommendations to restructure a 
provider's compensation arrangement. 

> Single-product sales. Under the new rule, the fiduciary standard will apply for any 
recommendation related to investment management if the recommendation is 
directed to a particular individual. The rule carves out general marketing materials 
and marketing of one's own investment management and advisory services (a "hire 
me" carve-out), but the DOL states that the fiduciary standard applies if you 
recommend a particular investment or customize the marketing materials to suggest 
that a particular investment or strategy is good for a particular client. 

> Rollovers. As with single-product sales, the carve-outs for marketing do not apply for 
a recommendation to roll over funds from an employer plan or another tax-favored 
vehicle to an IRA with a new provider. 
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> Selecting an investment menu. Under the new rule, narrowing the universe of 
available investment options to a select list (sometimes called an investment 
platform) is generally subject to the fiduciary standard. The final rule has a platform 
provider exception, but it is available only for ERISA plans (not IRAs, HSAs, and 
other non-ERISA arrangements), and only if another fiduciary is responsible for 
reviewing and selecting funds from the list. 

> Compensation arrangement restructuring. The DOL states in the preamble to the 
Best Interest Contract exemption that a recommendation to switch from a 
commission-based account to a level-fee arrangement can itself be subject to the 
fiduciary standard: "the prohibited transaction rules could be implicated by a 
recommendation to switch from a low activity commission-based account to an 
account that charges a fixed percentage of assets under management on an ongoing 
basis." 

The DOL introduced a streamlined version of the Best Interest Contract exemption to 
accommodate these common practices where the adviser receives a level fee. Although 
the streamlined version still requires a written statement of fiduciary status, impartial 
prudence, and certain other detail (in some circumstances), the streamlined version does 
not require giving the client a right to sue for breach of the ERISA-like standard of care. 

6.  What are some practical implications of the new rule on service providers to 
benefit plans and arrangements? 

Service providers to ERISA plans, IRAs, and other tax-favored savings vehicles should 
review the final rule's impact on their businesses and operations. The impact will vary by 
provider, depending on things like who the client is (large ERISA plan versus small plan 
versus IRA), what the service provider offers (non-investment services or broad-based 
investment services versus single-product sales), and how the service provider markets 
its services (general marketing materials versus pitches to individuals). 

> Marketing considerations. Service providers should review their practices and 
evaluate whether they fall on the fiduciary side of the line. Providers that do not want 
fiduciary responsibility might need to make adjustments and, either way, they will 
need to establish policies and train staffs accordingly. Providers who want to avoid 
fiduciary status will want policies and training on what they can and cannot say. 
Providers who accept fiduciary responsibility will need to educate their staffs on 
factors that go into the best interest determination, and they might need to update 
agreements and compensation structures to qualify for the Best Interest Contract or 
another exemption. 

> Ongoing business considerations. A threshold question for every provider that 
accepts fiduciary status will be how to structure their compensation arrangements. 
We expect that many fiduciaries, particularly in the non-ERISA space, will prefer 
level-fee arrangements over commissions and revenue sharing because of the 
onerous requirements for the Best Interest Contract exemption. In any event, 
providers will want to adapt their existing policies and training programs to the  
new rule. 
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7.  What types of materials might be considered investment advice that were 
previously considered investment education? 

In general, the final regulation codifies existing principles for distinguishing between 
investment education and investment advice, as set forth in DOL Interpretive Bulletin  
96-1 — with an important exception for model asset allocations and interactive 
investment materials: 

> Providing a model asset allocation or interactive investment material that includes or 
identifies specific investments available under the recipient's plan, IRA, or other 
arrangement will ordinarily be treated as investment advice. 

> This treatment does not apply, however, in the case of an ERISA plan for which the 
investment options were selected by a plan fiduciary who (1) is independent of the 
service provider, and (2) retains responsibility for monitoring the investment options. 
In other words, service providers to ERISA plans can continue to provide plan-
specific model asset allocations and interactive investment materials without 
accepting fiduciary responsibility. 

The principle here is that models and other material that refer to specific investments can 
easily be perceived as investment advice (or at least be misused as if they provided 
investment advice). Even if the model and other material include appropriate disclaimers, 
participants who are looking for answers tend to behave as if the models were put 
together with a standard of care appropriate for a fiduciary. 

The final regulation provides an exception from fiduciary status for advice to ERISA plans 
that are subject to fiduciary oversight (the seller's exception discussed in the answers to 
questions 2 and 8), on the theory that plan fiduciaries can (and should) adequately 
assess the potential for confusion before engaging the service provider. But buyer 
beware: although the carve-out protects service providers from fiduciary liability for their 
models and interactive material, it does not have a safe harbor for the plan fiduciaries 
who select the providers (or make ultimate investment decisions). Plan fiduciaries 
engaging service providers should review carefully whether the providers intend to  
accept fiduciary responsibility, and if they don't accept fiduciary responsibility, the 
fiduciaries should assess the risk that the "education" being provided might cause more 
harm than good. 

8.  Which potential fiduciaries will use (a) the seller's exception, (b) the Best 
Interest Contract exemption, and (c) the Pension Protection Act exemption for 
investment advice? 

Seller's exception. This exception will be important for parties that deal with large plans 
in principal transactions, as buyers or sellers. The seller's exception will be particularly 
important for parties that want to market particular investment funds. A key condition for 
the seller's exception is that the seller has to deal with a qualified plan fiduciary: the 
exception is not available, for example, for sales and marketing to small plans or IRA 
account holders. 

Best Interest Contract exemption. This exemption will be used primarily by broker-
dealers and other service providers who are compensated by commissions, revenue-
sharing, and other indirect arrangements. The streamlined version of the exemption will 
be used by providers who are compensated through level-fee arrangements to facilitate 
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pre-engagement marketing that is not covered by an exception—for example, suggesting 
to a client to roll over to an IRA or marketing a particular fund. 

Pension Protection Act exemption for investment advice. The Pension Protection Act 
exemption for investment advice (under ERISA § 408(b)(14) and Code § 4975(d)(17)) will 
be used primarily by investment advisers where the advice is provided by a computer 
program and the provider receives commissions, revenue sharing, or other compensation 
that is affected by particular investments. 

9.  How will the new rule affect ERISA plan service provider agreements and 
requests for proposals (RFPs)? 

Service provider agreements will inevitably be getting longer. For starters, service 
providers will need to take a position on whether they are acting in a fiduciary capacity, 
and they will usually need to state that position in the agreements. (This is already 
required for most arrangements with ERISA pension plans, but it will now apply for other 
arrangements.) Depending on which side of the line they are on, service provider 
agreements will likely include more disclaimers (if the provider does not intend to be a 
fiduciary), disclosures (fees, information about conflicts of interest, etc.), 
acknowledgments (reasonableness of fees), and references to outside sources (other 
documents, websites, etc.) than in the past. 

Providers responding to RFPs will want to be careful to avoid falling into the net of 
fiduciary investment advice. Any response that includes information about investments 
(such as a sample investment line-up or hypothetical scenarios) should state clearly that 
the responder is not undertaking to provide impartial investment advice or to give advice 
in a fiduciary capacity. Many responders will choose to avoid specific examples 
altogether. Responders to RFPs also will need to identify potential conflicts of interest 
and address them. 

10.  To what extent do you believe the new rule resolves the issues they were 
intended to address? 

On paper, the new rule seems to address effectively the concern that certain providers 
have been able to guide their clients' investment decisions in a particular direction without 
regard to conflicts of interest or the quality of the advice. 

For large plans and large individual accounts, the new rule will have very little effect. 
Those investors typically already pay for level-fee fiduciary advice or at least have access 
to it. 

The jury is still out on whether the final rule will be a net positive for middle class 
investors. For small plans and individual accounts (i.e., arrangements that cater to middle 
class investors), the new rule will chill many providers' willingness to provide "free" 
advice. Of course, free advice isn't worth the price if it is unduly influenced by conflicts of 
interest and generally not reliable. The question is whether the benefits from the fiduciary 
standard will be sufficient to justify the added costs that come from a higher compliance 
burden. Only time will tell. 
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11.  What are the effective and applicability dates for the new regulation and the 
various PTEs? What is the purpose of the transition period? 

The new regulation has a stated effective date of June 7, 2016, but the old "investment 
advice" standard will continue to apply until April 10, 2017. The effective date for several 
requirements of the Best Interest Contract exemption is delayed until January 1, 2018. 
The transition period is intended to give service providers sufficient time to review the 
new requirements, develop compliance strategies, and update their document and 
procedures accordingly. 

There is a lot of work to be done between now and April 10, 2017. Simply digesting the 
new rule and evaluating its impact will take most service providers several months. 
Settling on a compliance strategy and implementing it will take several more, and training 
staff will take more time after that. 

Rulings, Filings, and Settlements of Interest 

District Court Dismisses 401(k) Plan Investment Claims Against Chevron 
Fiduciaries  
By Joseph Clark  

> A federal district court in California granted defendants' motion to dismiss claims 
asserted by Chevron 401(k) plan participants that the plan fiduciaries breached their 
ERISA fiduciary duties by selecting underperforming investment options and 
permitting the plan to pay excessive fees. 

As a preliminary matter, the court dismissed plaintiffs' duty of loyalty claims because 
they failed to provide any authority in support of the proposition that causing an 
ERISA plan to incur unreasonable expenses is a breach of the duty of loyalty, distinct 
from a breach of the duty of prudence. 

Next, the court rejected the four prudence claims advanced by Plaintiffs.  First, the 
court rejected plaintiffs' argument that defendants imprudently selected a money 
market fund instead of a stable value fund (SVF).  Plaintiffs argued that the SVF 
could have provided a higher return over the past six years, and "strongly 
suggest[ed]" that defined contribution plans are required to offer SVFs as a capital 
preservation option.  The court concluded that it was prudent to offer a money market 
fund among an array of mainstream investment options, and plaintiffs failed to allege 
that defendants did not undertake a prudent evaluation process.  The court also 
characterized plaintiffs' focus on the recent performance of money market funds and 
SVFs as an improper hindsight challenge of defendants' investment decisions. 

Second, the court rejected plaintiffs' argument that defendants imprudently 
offered investment options that charged unreasonable management fees relative to 
available alternatives.  Among other things, plaintiffs alleged that it was imprudent to 
select retail-class shares of mutual funds instead of institutional-class shares, and 
mutual funds instead of separate accounts or collective trusts.  The court explained 
that fiduciaries are permitted to value investment features other than price (e.g., 
potential for higher return, liquidity, lower financial risk, more services offered, or 
greater management flexibility) and that plans are not obligated to offer institutional-
class shares instead of retail-class shares.  The court also stated that where a plan 
offers a diversified investment lineup, the fact that other funds may offer lower 
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expense ratios is "not relevant" and, in any event, the range of investments and fees 
offered by the plan here was reasonable. 

Third, the court rejected plaintiffs' argument that defendants caused the plan to pay 
excessive recordkeeping fees to Vanguard by operating under an asset-based 
revenue sharing arrangement and that defendants failed to monitor the increase in 
fees when the plan's assets grew.  The court found this to be nothing more than a 
conclusory assertion that fees under a revenue-sharing arrangement are necessarily 
excessive and unreasonable.  Furthermore, defendants ultimately renegotiated the 
fee arrangement with Vanguard to a per-participant basis, which demonstrated that 
defendants had monitored the fees. 

Fourth, the court rejected plaintiffs' argument that defendants acted imprudently by 
offering the ARTVX Fund until 2014 despite its excessive fees and 
underperformance.  In so ruling, the court stated that "poor performance, standing 
alone, is not sufficient to create a reasonable inference that plan administrators failed 
to conduct an adequate investigation," and plaintiffs' allegations actually 
demonstrated that defendants were monitoring the investment, since they removed it 
in 2014. 

The case is White v. Chevron Corp., 2016 WL 4502808 (N.D. Cal. Aug. 29, 2016). 

Federal District Court Enforces Forum Selection Clause Contained in ERISA Plan  
By J. Robert Sheppard III  

> A federal district court in the Eastern District of Pennsylvania transferred an ERISA 
lawsuit against Caterpillar Inc. to the Northern District of Illinois after finding the forum 
selection clause contained in the governing plan was valid and enforceable.  In so 
ruling, the court deepened an already existing split among district courts as to the 
enforceability of these provisions.  In September 2012, Plaintiff George Mathias, who 
lived in Hanover, Pennsylvania, retroactively retired from Caterpillar effective October 
1, 2009 after having been on long-term disability for many years.  Due to an 
administrative error, Mathias' retroactive retirement was not processed correctly and 
for several years he was undercharged for his long-term disability insurance 
premiums as an incorrectly classified active employee.  After Caterpillar corrected the 
error, Mathias was sent a bill for the difference in the premium amounts he paid and 
the premium amounts owed as a retired participant.  Mathias failed to pay the 
balance and his benefits were terminated.  He subsequently filed suit in the Eastern 
District of Pennsylvania, seeking reinstatement of his health insurance benefits 
among other things.  Caterpillar moved to transfer the case on the ground that the 
plan's forum selection clause requires actions seeking to recover plan benefits or to 
enforce a participant's rights under ERISA be brought in the Northern District of 
Illinois.  The court determined that the forum selection clause was valid and 
enforceable because:  (1) the clause was fundamentally fair and enforceable due to 
Mathias' voluntary acceptance of the offered benefits and having been on notice that 
the plan contained the venue selection clause; and (2) no extraordinary 
circumstances existed militating against the clause's enforcement.  The court also 
observed that forum selection clauses further ERISA's goal of promoting a uniform 
administrative scheme by having the same court decide all cases relating to a single 
plan, and also found Mathias' claim of physical and financial limitations irrelevant to 
its analysis.  The court recognized that its holding was at odds with rulings in other 
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courts that forum selection clauses in ERISA plans are unenforceable because they 
improperly restrict "ready access to the Federal courts" by limiting venue options 
available to litigants.  In rejecting these rulings, the court concluded that ERISA's 
policy that litigants have "ready access to the Federal courts" was not intended to 
supersede the general enforceability of forum selection clauses.  Thus, a plan may 
contractually limit the number of locations where an action "may be brought." 

The case is Mathias v. Caterpillar, Inc., No. 16-1846, 2016 BL 281011 (E.D. Pa. Aug. 
29, 2016). 

ERISA Section 510 Interference Claim Time Barred  
By Steven A. Sutro 

> A federal magistrate judge in Pennsylvania recommended that a class action 
complaint claiming that AlliedBarton terminated certain employees to prevent them 
from reaching eligibility for vacation benefits be dismissed as untimely.  Observing 
that ERISA section 510 does not provide a specific statute of limitations, the court 
determined that the most analogous state-law cause of action was one for wrongful 
discharge, which is subject to a two-year statute of limitations under Pennsylvania 
law. Because plaintiff was terminated more than two years before bringing suit, the 
magistrate judge recommended that the complaint be dismissed with prejudice.  The 
case is Williams v. AlliedBarton Sec. Servs., 15-cv-1348,  (W.D. Pa., report and 
recommendation Aug. 22, 2016). 
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