
A
s we discussed in our April 
2016 column,1 one major fea-
ture of the Dodd-Frank Wall 
Street Reform and Consumer 
Protection Act of 2010 was 

that it expanded the SEC’s jurisdiction 
and authorized the agency to impose 
civil money penalties in administra-
tive proceedings against anyone who 
violated the federal securities laws.2 
Before Dodd-Frank, the SEC could 
bring such proceedings only against 
a regulated entity or an individual 
associated with one. In our previous 
column, we examined some of the 
constitutional and other challenges 
brought against this administrative 
scheme. Here, we review a raft of 
changes to the way those adminis-
trative proceedings are conducted.  

The SEC enjoys many procedural 
advantages when pursuing actions 
before its own administrative law 
judges (ALJs)—limited discovery 
disclosures, liberal evidentiary rules, 
no jury, and an internal appeals pro-
cess. In recent years, the defense bar 
has complained increasingly that 

the SEC’s administrative proceed-
ings do not offer adequate discovery 
and that respondents are rushed to 
trial without sufficient time to pre-
pare a meaningful defense. These 

significant disadvantages for respon-
dents, combined with reports sug-
gesting the SEC enjoys a higher 
win rate in administrative hearings 
than in federal court, support the 
widespread view that the SEC has 
a “home field advantage” before its 
own tribunals. 

In response to this growing criti-
cism, on July 13, 2016, the SEC 
approved amendments to its Rules 
of Practice “intended to update the 
rules and introduce additional flex-
ibility into administrative proceed-
ings, while continuing to provide for 
the timely and efficient resolution of 
the proceedings.”3 In announcing the 
proposed amendments last fall, SEC 
Chair Mary Jo White explained that 
the amendments “seek to modernize 
our rules of practice for administra-
tive proceedings, including provisions 
for additional time and prescribed 
discovery for the parties.”4 

But during the period of public 
comment following the proposal, 
many argued that the amendments 
did not go far enough to guarantee 
respondents a fair and impartial 
hearing.5 The SEC’s final amended 
rules respond to some, but not all, 
of those criticisms. We highlight here 
some of the key amendments to the 
Rules of Practice and the impact they 
may have on the SEC’s administrative 
proceedings. 

Extension of Timeline 

Amended Rule 360 extends the 
prehearing period to permit respon-
dents more time to prepare for their 
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administrative hearings. Under the 
former Rule 360, the time between 
service of an order instituting pro-
ceedings (OIP) and the ALJ’s initial 
decision was limited to 120, 210, or 
300 days, depending on the “nature, 
complexity, and urgency of the sub-
ject matter.”6 In a complex 300-day 
case, the hearing would commence 
within approximately four months 
of the OIP, leaving respondents just 
six months to review the mounds 
of evidence collected by the SEC. 
Hearings commenced within 75 days 
from the OIP in 210-day cases, and 
30 days in 120-day cases.

The SEC adopted three amend-
ments to Rule 360. First, the clock for 
the ALJ to issue the initial decision 
now runs from when parties com-
plete post-hearing briefing, rather 
than when the action was initiated. 
Second, the revised rule extends the 
length of the prehearing period to a 
maximum of 10 months for 300-day 
complex proceedings, six months 
for 210-day cases, and four months 
for 120-day cases. Third, the ALJ 
may request from the commission 
an additional 30 days to issue an 
initial decision. 

Although respondents will have 
more time to prepare their cases, the 
disparity between the parties is still 
large. Ten months is a relatively short 
period for respondents to prepare for 
a complex trial, particularly where the 
SEC has had years to investigate, col-
lect documentary evidence, and take 
testimony. 

Deposition Discovery

Former Rule 233 allowed parties to 
take depositions only for witnesses 
unavailable to testify at the hearing 
and only with the ALJ’s permission. 
Amended Rule 233 allows for limited 

deposition discovery in complex cas-
es to “facilitate the development of 
the case during the prehearing state, 
which may ultimately result in more 
focused prehearing preparations, 
with issues distilled for the hear-
ing and post-hearing briefing.”7 Each 
side may notice three depositions in 
a single-respondent case, and five 
depositions in a multi-respondent 
action. Depositions of unavailable 
witnesses do not count against the 
parties’ limit, and require the ALJ’s 
permission.

In response to public comment 
urging the commission to allow 
more discovery depositions, the 
final amended Rule 233(a)(3) permits 
each side to request an additional 
two depositions from the ALJ. Also 
in response to public comment, the 
SEC extended the maximum length 
of each deposition to seven hours, 
rather than the six-hour limit initially 
proposed. However, respondents 
in 30-day or 75-day proceedings 
remain unable to take discovery 
depositions.

Admissibility of Evidence

Under the former Rule 320, all 
evidence was admissible in admin-
istrative proceedings unless it was 
“irrelevant, immaterial, or unduly 

repetitious.” Amended Rule 320(b) 
adds “unreliable” evidence to the 
excluded categories, but hearsay tes-
timony is still permitted so long as it 
is “relevant, material, and bears satis-
factory indicia of reliability so that its 
use is fair.”8 Although these amend-
ments are more permissive than 
the Federal Rules of Evidence, the 
commission reasoned that they are 
consistent with the Administrative  
Procedure Act.9 

Rule 235 provides the standard 
for granting a motion to introduce 
a prior sworn statement of a non-
party witness. The amended rule 
permits parties, upon a motion, to 
introduce deposition testimony, 
investigative testimony, or certain 
sworn declarations. In deciding the 
motion, the hearing officer will evalu-
ate the admissibility and relevance 
of the statement, the availability of 
the witness for the hearing, and the 
general presumption favoring live 
testimony. Of significant concern 
to respondents, amended Rule 
235 may be interpreted to permit 
the SEC to offer investigative testi-
mony that has not been subject to  
cross-examination. 

Limited Expert Disclosures

Amended Rule 222 limits the infor-
mation that a party must disclose 
regarding its expert, making the rule 
more similar to Federal Rule of Civil 
Procedure 26(b). The rule requires a 
party calling an expert witness to pro-
vide a brief summary of the expert’s 
expected testimony, a statement of the 
expert’s qualifications, a list of other 
proceedings in which the expert has 
opined during the previous four years, 
and a list of publications authored 
by the expert during the previous 10 
years. Notably, amended Rule 222(b)
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(2) protects from disclosure all drafts 
of an expert’s report and most com-
munications between counsel and the 
expert. 

Contents of an Answer

Amended Rule 220 requires a 
respondent to disclose in its answer 
to an OIP whether the respondent 
is asserting any “reliance” defenses, 
such as reliance on advice of counsel, 
accountants, auditors, or other profes-
sionals, in connection with any claim, 
violation alleged, or remedy sought. 
Failure to do so may be deemed a 
waiver.

Summary Dispositions

Former Rule 250 allowed a party to 
move for summary disposition (like 
summary judgment under Federal 
Rule of Civil Procedure 56) after a 
respondent answered the OIP, but only 
once the SEC produced its discovery. 
Initially, the commission did not pro-
pose to amend Rule 250, but ultimately 
decided to do so in response to a com-
menter’s suggestion that respondents 
should be allowed to challenge the 
SEC’s “legal theories…as of right” 
prior to the hearing.10

Amended Rule 250 provides three 
types of dispositive motions that 
may be filed at different stages of the 
administrative proceeding, which are 
analogous to the motion protocols in 
federal court. First, a party may move 
for a ruling on the pleadings no later 
than 14 days after a respondent’s 
answer has been filed.11 Second, any 
party may move for summary disposi-
tion on one or more claims or defenses 
after a respondent’s answer has been 
filed. Leave of the hearing officer to 
file a summary disposition motion 
is required in 120-day proceedings. 
Third, without need for permission 

from the hearing officer, any party may 
move for judgment as matter of law 
following the SEC’s presentation of its  
case-in-chief.12  

What’s Next

The amendments become effec-
tive on Sept. 27, 2016, and will apply 
to all proceedings initiated on or 
after that date. Some amended rules 
will apply to pending cases depend-
ing on the stage that the action has 
reached.13

Although the SEC’s changes to its 
Rules of Practice are a step in the 
right direction, critics maintain that 
the reforms do not go far enough to 
level the playing field, nor do they 
eliminate respondents’ due process 
concerns. While providing additional 
safeguards, the amendments fall short 
of the broad procedural protections 
that defendants are afforded in fed-
eral court. As this article goes to 
press, the U.S. Court of Appeals for 
the D.C. Circuit has issued its deci-
sion in Raymond James Lucia Cos. v. 
SEC, upholding the constitutionality 
of the SEC’s in-house administrative 
courts.14 With that avenue of challenge 
narrowing, it will be interesting to see 
how respondents use the amended 
Rules of Practice to raise due process 
concerns in future cases and appeals.   
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