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NEW JERSEY DEFENSE ASSOCIATION

ON LAD’S HORIZON:
WHAT EMPLOYERS NEED TO KNOW
ABOUT THE FUTURE OF NEW JERSEY
STATE EMPLOYMENT

DISCRIMINATION LAW

BY DANIEL L. SAPERSTEIN, ESQ. AND
LUCAS A. MARKOWITZ, ESQ.*

At the onset of the New Year, New Jersey em-
ployers should reexamine the year that was and pre-
pare for the year ahead. Since 2011, there have been
several legislative proposals and judicial challenges
intending to enlarge the umbrella of employment dis-
crimination protections for applicants and employees.

The New Jersey state legislature has intro-
duced a series of proposals that would amend New
Jersey’s Law Against Discrimination (“LAD”),
N.J.S.A. 88 10:5-1 to -49, to insulate a host of classes
from employment discrimination. Indeed, these pro-
posals would prohibit or substantially limit discrimi-
nation based on pregnancy, childbirth or breast-
feeding; credit history; and criminal record. Although
not directly amending LAD, the proposed ‘“Healthy
Workplace Act” — which would prohibit workplace
bullying regardless of protected class status under
LAD - portends a significant expansion of New Jer-
sey state employment discrimination law.

This article does not intend to alarm employ-
ers, but to provide caution and guidance on what the
future may hold. As it stands, LAD has not been
amended since 2007 and, as recently as 2011, the
Third Circuit held that LAD could not be read to in-
clude familial status among the classes protected
against employment discrimination.  Nevertheless,
employers should begin to contemplate the ways in
which they would address the potential changes that
are proposed.
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LAD — As
It Stands

LAD pres-
ently
makes it an
unlawful employment practice to discriminate against
an employee or prospective employee on the basis of
race, creed, color, national origin, ancestry, age, mari-
tal status, civil union status, domestic partnership
status, affectional or sexual orientation, genetic infor-
mation, sex, gender identity or expression, disability
or atypical hereditary cellular or blood trait of any in-
dividual, or because of the liability for service in the
Armed Forces of the United States or the nationality
of any individual, or because of the refusal to submit
to a genetic test or make available the results of a ge-
netic test to an employer. LAD provides for a private
right for the unlawful employment practices enumer-
ated therein, including retaliation, and allows for a full
range of remedies, including equitable relief (such as
reinstatement) and monetary awards encompassing
front and back pay, compensatory damages, emotional
distress damages, attorney’s fees, and, even in some
cases, punitive damages. In addition to the private
right of action, employers that violate LAD may be
subject to penalties not to exceed $50,000.

(Continued on page 15)
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LAD’s list of protected employment classes
has remained static for the last few years as a result of
legislative inaction and judicial rendering. As noted
above, in lovanella v. Genentech, Inc., No. 11-1266,
2011 WL 5833170 (3d Cir. Nov. 21, 2011), the Third
Circuit recently did not construe LAD to include fa-
milial status as a class protected against employment
discrimination. In support of its decision, the Third
Circuit cited to the lone New Jersey state court deci-
sion addressing the issue, Bumbaca v. Township of
Edison, 373 N.J. Super. 239 (App. Div. 2004), certif.
denied, 182 N.J. 630 (2005), which reached the same
conclusion. Relying on the plain text of LAD, the
Third Circuit also noted that the Act expressly pro-
tects familial status in the housing context and, given
its conspicuous absence from the list of unlawful em-
ployment practices, the Legislature’s intent was mani-
fest.

LAD — As It May Change

Although the Third Circuit’s ruling refused to expand
LAD’s employment protections, the New Jersey state
legislature has introduced several pieces of legislation
that would enlarge the scope of the statute.

Pregnancy/Breast Feeding

In 2011, both the New Jersey State Assembly
and Senate introduced bills, A.B. 1496 & S.B. 3060
(2010-2011), respectively, that would amend LAD to
prohibit workplace discrimination on the basis of
pregnancy, childbirth, or breast-feeding, and, as the
title states, require employers to provide a daily break
for breast-feeding mothers. The bill was reintroduced
in the Senate, S.B. 886 (2012-2013), earlier this year
and would directly amend LAD to provide aggrieved
employees with a private right of action and generous
remedies. An employer found to have violated LAD
also would be subject to its penalty provisions.
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Although S.B. 886 would create another pro-
tected class under LAD, this addition does not fore-
bode dramatic consequence for the workplace. In-
deed, many New Jersey employers are covered by fed-
eral discrimination law, i.e., Title VII of the Civil
Rights Act of 1964, which protects the status of preg-
nancy, childbirth, and related medical conditions. It
should be noted that, with respect to breast-feeding,
some federal courts have held that Title VII does not
apply. See, e.g.,, Equal Employment Opportunity
Comm’n v. Houston Funding II, Ltd., No. 4:11-cv-
02422, slip op. (S.D. Tex. Feb. 2, 2012). At the state
level, LAD protects gender, a classification broad
enough that employers not covered under federal dis-
crimination law — in an abundance of caution — tend to
extend appropriate accommodations and protections to
pregnant and breast-feeding employees.

Credit History/Financial Status

In 2011, New Jersey was at the vanguard of
“hiring practices” law, as it became the first and only
state to prohibit employers from discriminating
against the unemployed in job postings, N.J.S.A. 88§
34:8B-1 to 34:8B-2. Furthermore, in Rea v. Federated
Investors, 627 F.3d 937 (3d Cir. 2010), cert. denied,
No. 10-1507 (Oct. 3, 2011), the Third Circuit held that
the Bankruptcy Code permits private employers to
refuse to hire an applicant based on his or her bank-
ruptcy status — a decision followed by two other cir-
cuit courts to date (Burnett v. Stewart Title Inc., 635
F.3d 169 (5th Cir. 2011)) and (Myers v. Toojay’s
Mgmt. Corp., 640 F.3d 1278 (11th Cir. May 17,
2011)). Further changes to standard employer hiring
(and personnel) practices have been on the horizon for
some time.

Beginning in 2009 and continuing into 2012,
the Assembly has repeatedly introduced a bill
(currently A.B. 2360 (2012-2013)) that would amend
LAD to make it an unlawful employment practice to

(Continued on page 16)
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discriminate against an applicant or employee because
of his or her credit history or financial status.

Although this bill has languished in the legis-
lature, seven states have either banned or significantly
restricted the use of credit checks performed on appli-
cants and employees. Given this recent trend, the
likelihood that the bill will pass may have increased.

Criminal Records/Background Checks

In 2012, the Assembly proposed another bill,
A.B. 2300 (2012-2013), that would supplement LAD
to prohibit employers from taking certain actions
against applicants based on their criminal record.
First, the bill would prevent an employer from re-
questing on its initial written application information
about an applicant’s criminal record unless (1) the ap-
plicant applied for a position for which any federal or
state law or regulation creates a mandatory or pre-
sumptive disqualification based upon a conviction for
a specific offense; or (2) pursuant to federal or state
law or regulation, employers cannot hire applicants
convicted of a specific offense. The bill expressly
states, however, that these exceptions only allow an
employer to request information about the specific
convictions that would disqualify an applicant pursu-
ant to federal or state law or regulation.

Second, this bill allows an employer to inquire
about an applicant’s prior criminal record during an
interview conducted after a review of the initial writ-
ten application determines that the applicant has pre-
liminary eligibility for the position. The bill, how-
ever, further disallows an employer from inquiring
into whether an applicant has ever been arrested,
charged with a crime, convicted of a sealed non-
criminal offense, or adjudicated as a juvenile delin-
quent.

Similar to the federal Fair Credit Reporting
Act, 15 U.S.C. § 1681, et seq., any employer who per-
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forms a background check on an applicant must (1)
inform the applicant that a criminal background check
may be requested in connection with the application
for employment and obtain written consent from the
applicant before conducting the criminal background
check; (2) notify the applicant within 30 days that a
criminal background check was requested and provide
the names and address of the reporting agency or com-
pany; and (3) allow the applicant, upon the applicant’s
written request, to review the criminal background
check.

Furthermore, like Article 23-A of the New
York’s Correction Law, an employer cannot deny em-
ployment based solely upon an applicant’s prior crimi-
nal record unless (1) there is a direct relationship be-
tween one or more of the previous criminal offenses
and the specific employment sought; or (2) the grant-
ing of employment would involve an unreasonable
risk to property or to the safety or welfare of specific
persons or the general public. The employer shall
consider (1) the specific duties and responsibilities
related to the employment sought and the bearing, if
any, that the criminal offense for which the person
was previously convicted will have on the applicant’s
ability to perform one or more such duties or responsi-
bilities; (2) evidence of the applicant’s rehabilitation
(including a certificate of rehabilitation issued to the
applicant pursuant to law), and (3) the amount of time
which has elapsed since the criminal offense.

If an employer denies employment based
solely upon an applicant’s criminal record, it shall
within five days provide the applicant in writing the
reasons for such denial. An employer who violates
any provision of the bill is subject to a civil penalty of
not more than $10,000 for a first offense and not more
than $20,000 for a subsequent offense.

(Continued on page 17)
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Healthy Workplace Act

Although not directly amending LAD, S.B.
333 (2012-2013) or the “Healthy Workplace Act,”
would make it an unlawful employment practice for
an employer to subject an employee to abusive con-
duct or to permit an abusive work environment, or re-
taliate against an employee for opposing any such
practice under the proposed Act. “Abusive conduct”
is broadly defined to include the malicious conduct of
an employer or employee in the workplace that a rea-
sonable person would find hostile or offensive. Under
the proposed Act, abusive conduct may include, but is
not limited to, repeated infliction of verbal abuse such
as the use of derogatory remarks, insults, and epithets;
verbal or physical conduct that a reasonable person
would find threatening, intimidating, or humiliating;
or the gratuitous sabotage or undermining of a per-
son’s work performance. Additionally, an “abusive
work environment” is a workplace in which an em-
ployee is subjected to abusive conduct that is so se-
vere that it causes physical or psychological harm to
the employee.

Employers who violate the proposed Act
would face a private right of action, as well as a fine
not to exceed $25,000. The bill expressly provides an
affirmative defense to an action regarding an abusive
work environment that the employer exercised reason-
able care to prevent and promptly correct the abusive
conduct, and the aggrieved employee failed to take
advantage of appropriate preventative or corrective
opportunities provided by the employer. The avail-
able remedies are in addition to any remedies provided
under the workers’ compensation laws, except that if a
person elects to receive worker’s compensation in
connection with the abusive workplace conduct in lieu
of brining a separate legal action, then he or she shall
not be permitted to recover double damages under a
separate legal action pursuant to the Act.
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New Jersey courts have held consistently that
LAD is not a general civility code. See, e.g., Heitz-
man v. Monmouth County, 728 A.2d 297, 304 (App.
Div. 1999), overruled on other grounds, Cutler v.
Dorn, 196 N.J. 419 (2008). And while the Healthy
Workplace Act does not directly amend LAD, its en-
actment would substantially undercut LAD’s limited
purpose. Indeed, by and large, LAD’s intent is to pro-
tect a limited class of persons based on their immuta-
ble characteristics or deeply-held beliefs.

A number of state legislatures have already
proposed similar bills, including New York. If New
Jersey follows suit, new policies and training may be
necessary to address regulations likely to stem from
the proposed Act if it becomes law.

Takeaways

The New Jersey state legislature has introduced a
number of bills which, if enacted, would likely expand
the groups of applicants and employees protected by
LAD and other employment discrimination laws. Em-
ployers should take note of the prospect of passage, as
each of these bills (or close variants) either have been
proposed or passed by other states. Employers should
likewise brace for changes in hiring practices and em-
ployee policies if these bills become laws.

* Daniel Saperstein and Lucas Markowitz are attorneys in
the Labor and Employment Department of Proskauer in
Newark. Their practice is focused on employment litigation
and counseling on behalf of management.





