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The common law presumption against extraterritorial application of U.S. statutes is a longstanding principle of American law—a canon of construction that has been "long and often recited" in Supreme Court opinions. Morrison v. National Australian Bank, Ltd., 130 S.Ct. 2869, 2877 (2010). Yet, utilization of the presumption in Morrison to limit statutory claims under Section 10(b) to those arising from purchases or sales of securities transacted in the United States, id. at 2884, has had a profound impact on securities litigation and prompted Congress, as part of the Dodd-Frank Wall Street Reform and Consumer Protection Act, to restore the Securities and Exchange Commission's authority to prosecute securities violations that would otherwise be precluded by Morrison.

In Morrison, the Supreme Court rejected the "conduct and effects test" of the Second Circuit that "application of §10(b) could be premised upon some effect on American securities markets or investors" or "significant conduct in the United States." Id. at 2879. Instead, the Supreme Court, applying the presumption against extraterritorial application of U.S. statutes, held that the "focus" of congressional concern was "upon purchases and sales in the United States," rather than "the place where the deception originated," and drew a distinct black line, limiting §10(b) claims to those involving securities transactions within the United States. Id. at 2884.

Given the global nature of commerce, the inevitable litigation arising from international business activities and the significant limiting effects of Morrison—it is no surprise that there have been efforts to apply the presumption against extraterritorial application in other statutory contexts. One recent statutory provision that has been the focus of arguments for and against extraterritorial application is the whistleblower protection provision of the Sarbanes-Oxley Act (SOX).1 Section 806 creates an administrative complaint procedure, through the Department of Labor, designed to protect employees of publicly traded companies who lawfully provide information or otherwise assist in an investigation of conduct that the employee believes constitutes a violation of one of six categories of U.S. statutes and regulations.2
Although the extraterritorial application of Section 806 was considered by the U.S. Court of Appeals for the First Circuit, as a matter of first impression, in Carnero v. Boston Scientific Corporation, 433 F.3d 1 (1st Cir. 2006), cert. denied, 548 U.S. 906 (2006) (rejecting Section 806 claim where foreign employee worked outside United States and reported foreign subsidiary financial misconduct) and by the Southern District of New York in O'Mahony v. Accenture Ltd., 537 F.Supp.2d 506 (S.D.N.Y. 2008) (Marrero, J.) (applying Section 806 to retaliation claim of U.S. employee working abroad and reporting French tax evasion arising from actions in United States), both decisions pre-date Morrison.

Recently, however, the Labor Department's Administrative Review Board, (ARB), in a 3-2 decision, applied Morrison to affirm dismissal of a complaint, finding that Section 806 does not have extraterritorial application and the alleged Colombian tax fraud reported was outside the reach of Section 806. Villanueva v. Core Laboratories NV and Saybolt de Colombia Limitada, ARB No. 09-108 (ARB Dec. 22, 2011) (ARB Decision).

The 'Villanueva' Decision

William Villanueva's complaint was brought against Core, a Netherlands limited liability company, headquartered in Amsterdam with a U.S. office in Houston, whose securities are registered under the Exchange Act and traded on the New York Stock Exchange, and Saybolt, Villanueva's employer, a Colombian limited liability company and indirect subsidiary of Core headquartered in Bogota. Villanueva, a foreign citizen, lived and worked for Saybolt as its general manager in Colombia. He alleged a transfer pricing scheme involving Saybolt and Core Laboratory Sales, N.V. ("Core Sales"), domiciled in the Netherland Antilles, that resulted in Saybolt under-reporting taxes to Colombian authorities. He reported the alleged scheme to Core's chief accounting officer in Houston and refused to sign Saybolt's tax returns. He was subsequently fired, in Colombia, by letter from the president of Core Sales.

In opposing dismissal of his complaint, Villanueva argued that Core directed both the tax scheme and the retaliation from its office in Houston and his claim would not require extraterritorial application of Section 806. Both the Secretary of Labor and the administrative law judge (ALJ) on appeal found no subject matter jurisdiction under Section 806 because the adverse actions alleged by Villanueva occurred outside the United States and because the "Act does not extend extraterritoriality to cover a foreign employee working overseas for a foreign company conducting business in a foreign country." Villanueva v. Core Labs. NV, Saybolt de Colombia Limitada, ALJ No. 2009-SOX-006 (ALJ June 10, 2009) ("ALJ Decision") at 4.

Affirming dismissal on the basis that the complaint failed to state a claim upon which relief could be granted, the Labor Department Administrative Review Board explained the two-step process the Court used in Morrison to resolve the extraterritoriality issue: first, to determine whether the statute has an extraterritorial reach based upon its text, context and legislative history and second, to determine where the essential events occurred, basing a determination of the essential events upon the primary focus of the statute involved.

The board began its analysis with the second Morrison step and looked to SOX generally to determine its primary statutory focus, rather than specifically to Section 806. This approach proved determinative because, as the board conceded, while the primary focus of SOX is to uncover and prevent corporate financial fraud, criminal corporate activity, and violations of securities and financial reporting laws, the primary focus of Section 806 is to protect employees who suffer an adverse action for reporting allegations of financial fraud. In Morrison, the Court had no such divergence of focus between the purpose of the Securities Exchange Act and Section 10(b), each being focused on regulating the domestic purchase and sale of securities. However, as a result of the board's selection of the concerns of SOX generally over the specific concerns of Section 806, the board found the underlying alleged fraudulent activity, the Colombian tax fraud, to be the "driving force" of the case in determining whether the claims were extraterritorial and, "with no stated violation or impact on U.S. securities or financial disclosure laws" arising out of the Colombian tax fraud, the board held that the claims required extraterritorial application.

Despite its reliance on the primary domestic purposes of SOX, the board acknowledged that "the labor elements can also play a determining role in whether or not events in a complaint would require extraterritorial application of Section 806," noting that with different facts, the concerns of Section 806 might prevail such as: "a case where the complainant, for example, is working for a covered company in the United States, but may have worked in a foreign office of the company for part of the time, may require a different outcome."3 Villanueva (ARB Decision) at 7 and n. 22.

Concluding that Villanueva's claims required extraterritorial application, the board turned to the "first step" of the Morrison analysis, which it characterized as the "narrow question" of whether Section 806(a)(1) includes extraterritorial laws within its definition of protected activity or whether the presumption against extraterritoriality limits protected activity to reporting violations of domestic securities and financial disclosure laws. Id. at 7. Observing that the protected activity references six categories of U.S. law, the majority found no indication that Section 806(a)(1) encompasses extraterritorial securities and financial laws and no clear contextual or legislative history to extend the six protected categories to extraterritorial laws and held that Section 806(a)(1) did not extend extraterritorially to encompass alleged violations of foreign financial laws.4 The board concluded, "[t]he onus of the alleged fraud involved actions affecting foreign companies doing business in a foreign country, and a failure to comply with foreign tax law." Id. at 9.

The Dissenting Opinions

In separate opinions in which each joined, Judges Joanne Royce and E. Cooper Brown dissented from the board's ruling. Judge Royce concluded that Section 806 has extraterritorial application under the first part of the Morrison analysis and that the second step of the Morrison analysis, determining whether extraterritorial application was necessary through an analysis of the "focus" of the statute, was inapplicable here as it "presumes the finding of no extraterritoriality reached in the first part of the analysis." Id. at n. 49 (Royce, J. dissenting). "If it is determined that a statute has some extraterritorial effect, I do not see how application of Morrison's 'focus' test would assist in determining the reach of that extraterritoriality." 2011 WL 6981989 n.49.

Focusing on the general objective of SOX to combat corporate fraud, Judge Royce argued that Congress intended the whistleblower statute to apply to such conduct, wherever it may have occurred, since it applies to all companies with stock registered under Section 12 of the Securities Exchange Act of 1934 or with reporting requirements under Section 15. In looking at context, she observed that, unlike Morrison's interpretation of the securities laws "passed a generation ago," Congress adopted SOX after 40 years of jurisprudence supporting extraterritorial application of the securities laws and "against a backdrop of corporate misconduct conducted on a global arena and…well aware that sustaining market integrity would require more than a purely domestic focus…[and thus] [l]imiting Section 806, a critical weapon in SOX's arsenal of combating financial misconduct, to domestic activity would severely undercut Congress' remedial purpose." Id.

Judge Royce noted that publicly traded companies are "the focus of SOX as a whole, as well as the target of many specific mandates contained in the larger Act." And Congress knew that those mandates would regulate "a market heavily globalized and complicated with vast foreign markets and substantial foreign ownership." She used Senator Bob Graham's reasoning for extraterritorial application of Section 302, the SOX section requiring officer certifications of financial reports, to conclude that any company traded publicly in the United States should be required to meet the same level of accountability under Section 806 regardless of where it is headquartered. Indeed, since Section 806 explicitly covers employees of all publicly traded companies, it necessarily includes foreign employers, which "[i]t is logical to assume" Congress contemplated would employ foreign employees. She therefore concluded that Section 806 necessarily had extraterritorial application and the case should have been reversed and remanded for further proceedings.

Judge Brown dissented on an additional basis, opining that, even if Section 806 does not have extraterritorial applicability, Villanueva's claim was a domestic one. First, Judge Brown observed that the uncontroverted facts included allegations of violations of covered domestic laws, i.e., use of the U.S. mail and wires by Core officials in Houston for the fraudulent evasion of Colombian taxes. Second, Judge Brown found the circumstances surrounding the defendants' retaliatory actions to be the focus of congressional concern. Reasoning that Section 806, by its text, is focused on outlawing corporate retaliation against whistleblowers, he found, "[i]t is clear that the focus of congressional concern underlying Section 806 is the prohibition of retaliatory conduct by publicly traded companies and their subsidiaries," and concluded that courts ought to limit their inquiry to determining the site where such retaliation occurred.

Since "[t]he evidence of record supports Villanueva's assertion that both the decision denying his pay raise and the decision to terminate his employment were made by [Core] officials stationed in Houston," the alleged retaliation "falls within the domestic focus of concern that Congress sought to prohibit" and the claim is justiciable. Acknowledging that a SOX complainant's employment relationship "should not be ignored" and interference in the employment relationship of foreign employers and their employees was what the ALJ, relying heavily on Carnero, sought to avoid, Judge Brown found that not to be a concern in this case since Villanueva was the highest ranking executive at Saybolt reporting directly to Core in Houston and his relationship with Core's U.S. headquarters met the definition required for Core to be considered his employer.

Looking Forward

The disparate approaches and conclusions of the judges on the board in Villanueva illustrate that the Morrison analysis to determine extraterritorial application of a statute may not provide sufficient guidance for application to all statutes and factual circumstances. However, at least from a broad policy perspective, Morrison signals a reluctance to expand the reach of the U.S. securities laws and that the board's decision was correct. Villanueva's time to appeal the decision has not yet expired so a future Fifth Circuit decision might be forthcoming with additional analysis of the issues.
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