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Rule 1.190(c): Relation Back of Amendmén{s

By Matt Triges and Jonathan Galler

Call it the Flux Capacitor of civil procedure. It's Rule
1.190(c) — the relation back rule — and, as Doc Brown would say,
it’s what makes time travel possible. Great Scott!!

“When the claim or defense asserted in the amended
pleading arose out of the conduct, transaction, or occurrence set
forth or attempted to be set forth in the original pleading, the
amendment shall relate back to the date of the original pleading.”
Fla. R. Civ. P. 1.190(c).

The rule is liberally construed.? It essentially tinkers with the
time-space continuum by allowing “an amendment which merely
makes more specific what has already been alleged generally, or
which changes the legal theory of the action, to relate back [to
the original pleading] even though the statute of limitations has
run in the interim.™

But, as anyone with a time machine will tell you, this kind
of thing is fraught with problems. A couple of recent appellate
opinions highlight why.

New Cause of Action

A litigant cannot use the relation back mle to defeat the
statute of limitations by filing a new and distinct cause of action
under the guise of an amended complaint# But just how strictly
is that principle applied?

In Fabbiano v. Demings, the Fifth District recently
addressed that very question.® The appeal arose from a case in
which the plaintiff sought to amend his complaint to change
his cause of action from negligence to battery. Both claims
were based on the identical set of facts involving the plaintiff's
interaction with a security officer. The trial court denied the
motion to amend because the “new™ cause of action would not
relate back and was otherwise time-barred.

The Fifth District reversed, adopting the Fourth District’s
longstanding approach to the issue. Quoting from a 1977 Fourth
District case, the Fifth District wrote that “the proper test of
relation back of amendments is not whether the cause of action
stated in the amended pleading is identical to that stated in the
original.”™ Rather, “[i]f the amendment shows the same general
factual situation as that alleged in the original pleading, then the
amendment relates back even though there is a change in the
precise legal description of the rights sought to be enforced, or a
change in the legal theory upon which the action is brought.?

As the court pointed out, the rationale for the rule is fair
notice. Because the original complaint already provided “fair
notice of the factual underpinning™ of both claims, the new legal
theory properly related back.®

New Defendant
As a general matter, an amendment to a complaint to add a
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new party will not relate
back to the original ¢
There are exceptions,
however. For example,
the addition of a new
defendant will relate
back in the instance of
an earlier “misnomer”
regarding the defendant’s
identity" or where “the
new party is sufficiently related to an original party.”n

The First District recently addressed an interesting twist on
this concept.® The case involved claims related to a construction
project. The plaintiffs sued the contractor; the contractor
filed a third-party complaint against the subcontractor; and
the plaintiffs, after the expiration of the limitations period,
then sought to assert a direct action against the subcontractor.
The issue on appeal was whether the direct action against the
third-party defendant related back to the filing of the original
complaint against the original defendant. The court held that it
did not.1s

In deciding the case, the First District considered but
rejected the approach previously taken by the Fifth District
under similar procedural circumstances. The Fifth District
had addressed the issue in 1984 as one of first impression,
and ultimately sided with the minority view adopted in other
jurisdictions, holding that the amendment relates back because
it “merely adjusts the status of an existing party.” The logic
of that view is that the filing of the third-party complaint
automatically informs the third-party defendant that the plaintiff
may ultimately bring a direct action, thereby eliminating any
prejudice caused by the otherwise untimely filing.1s

The First District, however, sided with the majority view,
holding that the third-party defendant could just as easily have
concluded that the plaintiffs’ decision not to file a direct action
was an intentional one, thereby creating unfair surprise when
the plaintiffs did finally attempt to bring a direct action asserting
different claims than those asserted in the third-party action.!s
The opinion discusses the majority and minority views at
length and certifies an express and direct conflict with the Fifth
District’s opinion in Gatins.

Matt Triggs is the head of the litigation department of
FProskaver Rose LLP in Boca Raton. Jonathan Galler is a senior
associate in the department. Both concentrare their practices in
commercial and probate litigation. Neither have ever travelled
back in time.
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