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Make new crack law retroactive

Such a move would permit thousands of men and women who were harshly sentenced long ago to benefit from lawmakers' enlightened perspectives.

Harlan Protass and Mark D. Harris- September 27, 2010
Last month, President Obama signed landmark legislation revising broadly condemned laws passed in the late 1980s that punished crack cocaine offenses much more harshly than crimes ​involving powder cocaine. The new law raises the minimum amount of crack required to trigger a five-year mandatory minimum sentence from 5 to 28 grams, and the amount of crack required to generate a 10-year mandatory minimum from 50 to 280 grams. Although far from perfect — the new law still maintains an excessive distinction between crack and powder cocaine — the changes could, according to the U.S. Sentencing Commission, affect as many as 3,000 defendants each year, reducing the average prison term for crack offenses by more than two years. Attorney General Eric Holder Jr. described the new law as "long in coming."

Now Congress needs to finish the job by making the new scheme retroactive — a move that would permit thousands of men and women who were sentenced long ago for crimes involving crack to benefit from lawmakers' new and enlightened perspectives about punishment for those types of offenses. Basic fairness requires no less.

Among the main motivations for the new law is the fact that prevailing notions about crack in the 1980s have been thoroughly debunked. At the time, Congress believed that crack was instantly addictive, making it a far more dangerous drug than powder cocaine. Lawmakers feared that a generation of "crack babies" would plague the nation's cities for years to come, and drew a straight line between crack distribution and violent crime.

Legislators now recognize that they were wrong. Relying on a finding in the Journal of the American Medical Association, the Sentencing Commission reported that crack is pharmacologically indistinguishable from, and produces "the same physiological and psychological effects" as, powder cocaine. The Sentencing Commission's research also showed that the use of crack never reached expected epidemic proportions and that there is no higher correlation between its use and violent crime than for other drugs. What's more, the objective of the 1980s laws — targeting high-level drug traffickers — largely failed. In fact, the majority of crack offenders doing time today were low-level street dealers, couriers and lookouts. Simply put, the foundation for the old crack laws has eroded. Offenders who were punished most severely under them should be among the first to receive relief.

Another important consideration is the disproportionate effect that the 1980s crack laws had on minorities. About 80% of the 25,000 federal defendants imprisoned for crack offenses during the past five years are black. This disparity has fueled a perception that federal drug laws intentionally discriminate against minorities. Retroactively applying the new crack law is an opportunity to restore the public's confidence in the fairness and equity of our judicial system. 

Contrary to intuition, retroactive application would not necessarily place any special burden on the courts. The amount of crack involved in any offense — the primary determinant of sentence length — already would have been established in connection with offenders' original cases. Thus, while the courts likely would receive many requests for resentencing, they would not automatically be clogged with new hearings. Rather, most requests might be dealt with through written submissions. Indeed, the courts already gained the experience required for retroactive application of the new law when they revisited the prison terms imposed on many crack defendants after the Sentencing Commission changed federal guidelines back in 2008. In short, the system has already proven itself capable of revisiting many thousands of cases when justice so requires.

Most important, regardless of any burden it might impose, basic equity requires retroactive application of the new law. No one questions that narcotics offenses are serious crimes. But if Congress believes that a shorter prison term is long enough for a crack offender today, surely the same holds for one sentenced yesterday. Indeed, 25 years of sentencing reform have been devoted to the idea of eliminating irrelevant and unjustified differences in punishment. The notion that a crack offender will continue to sit in prison under a sentence that would be considered unjust if imposed today should be unacceptable to everyone.

Opportunities to rethink — and cleanly remedy — social injustices are rare. The new crack sentencing bill signed into law last month presents just such a chance, one that lawmakers should not pass over. To do otherwise is to perpetuate mistakes that have taken a generation to fix.
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