
In Goodridge v. Department of Public
Health,1 the Massachusetts Supreme Judi-
cial Court determined that denying same-
sex couples the right to marry violated the
state constitution, but stayed entry of the
ruling for six months, allowing the Massa-
chusetts legislature to “take such action as
it may deem appropriate in light of this
opinion.”2 Thereafter, the court rendered
an advisory opinion to the legislature,

concluding that a bill prohibiting same-sex
couples from entering into marriage, but
allowing them to form civil unions, would
not comply with the Goodridge decision
and would violate the Massachusetts con-
stitution.3 At this writing, as a result of
these decisions, beginning May 17, 2004
same-sex couples will be able to marry in
the state of Massachusetts.

Goodridge v. Department
of Public Health

In Goodridge, the court considered
the appeal of seven same-sex couples,
each of whom had attested a desire to
marry his or her partner. The couples had
been involved in committed relationships
ranging from four to 30 years, and each
couple sought to marry in order to affirm
their commitment, as well as to secure
the legal benefits and protections af-
forded to married couples. The couples
were all denied marriage licenses by the
state of Massachusetts. After a lengthy
discussion, the court concluded that be-
cause the Massachusetts constitution “af-
firms the dignity and equity of all individ-
uals” and “forbids the creation of
second-class citizens,” denying same-sex
couples the ability to marry violated the
Massachusetts constitution.4

In an epilogue to Goodridge, the court
concluded on February 4, 2004, in re-
sponse to a request by the legislature for
an advisory opinion, that a proposed law
permitting same-sex couples to enter only
into civil unions would not satisfy the

court’s earlier ruling in Goodridge, even if
couples in a civil union had all the rights
of married couples. The court stated:

The bill’s absolute prohibition of
the use of the word “marriage” by
“spouses” who are the same sex 
is more than semantic. The dis-
similitude between the terms “civil
marriage” and “civil union” is not
innocuous; it is a considered choice
of language that reflects a demon-
strable assigning of same-sex,
largely homosexual, couples to sec-
ond-class status.5

In the wake of Goodridge, discussion
in the employee benefits community has
focused particularly on the decision’s im-
plications for employer obligations under
employee benefit plans. For example,
with respect to employee benefits, the fol-
lowing questions are examples of the con-
fusion surrounding the new landscape:
Will a Connecticut employer be required
under its benefit plans to extend spousal
benefits for same-sex married employees
living in Massachusetts? Will an employee
living and working in New York, but “mar-
ried” to a same-sex spouse in a Massachu-
setts marriage ceremony, be entitled to
claim spousal benefits under a New York
employer’s employee benefit plans?6

Spouses: Most-Favored Beneficiary
Status in the Benefits World

The federal tax laws generally encour-
age employers to provide employee ben-
efits by conferring significant income tax
advantages on employers, employees and
their beneficiaries. For example, the cost
of providing, and the reimbursement for,
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an employee’s accident and health care
coverage is tax-deductible for employers7

and is excluded from an employee’s in-
come.8 Moreover, the tax-favored status
of this benefit is extended to include the
provision of such coverage to spouses and
other dependents of employees.

In some circumstances, the law does
not merely favor the provision of benefits
to an employee, spouse or dependent,
but requires an employer to provide cer-
tain benefits to these beneficiaries. As an
example, if an employer chooses to pro-
vide an employee and the employee’s
spouse and dependents with health care
coverage then, under COBRA, upon the
occurrence of a qualifying event,9 em-
ployees’ spouses and/or dependents must
be offered the opportunity to continue
their health coverage for a prescribed pe-
riod upon their payment of the required
premium. Similarly, the Family and Med-
ical Leave Act (FMLA)10 requires an em-
ployer to provide up to 12 weeks of un-
paid leave for the care of an employee’s
spouse, child or parent.

And even within the favored status of
dependents, spouses occupy a most-
favored status. For example, tax-qualified
pension plans are required to provide
spouses with certain death benefits upon
the employee’s death (i.e., qualified joint
and survivor annuities (QJSAs) and qual-
ified preretirement survivor annuities
(QPSAs)).11 In fact, pension law is so pro-
tective of spouses that it requires an em-
ployee to obtain a spouse’s approval to
waive a QJSA or a QPSA,12 or to use his
or her accrued benefit as security for a
loan.13 Additionally, under a profit-sharing
plan, unless waived by the employee’s
spouse, the spouse is the automatic ben-
eficiary of the employee’s benefit upon
his or her death.14

Current Law Regarding 
Domestic Partner Benefits

To understand the significance of
same-sex couples’ marital status for ben-
efit purposes, it is useful to review the
current state of the law in connection
with the provision of employee benefits
to “domestic partners.” A domestic part-
nership is not a spousal relationship, and
no uniform criteria exist for identifying
relationships that constitute domestic
partnerships. Whether a couple qualifies
as domestic partners depends on how a

state or local governmental entity or pri-
vate sector employer defines a domestic
partnership, if it does so at all.15

A domestic partner’s ability to access
the favored federal income tax benefits
previously discussed depends upon the in-
dividual’s ability to satisfy the statutory
definition of either spouse or dependent.
The Internal Revenue Service (IRS) has
stated consistently that an individual is
considered to be a “spouse” if the applica-
ble state law recognizes the relationship as
a spousal relationship.16 Consequently, for
example, if a state law legalizes common-
law marriage, an employer in such state
will be required to recognize an em-
ployee’s common-law marriage spouse as
a “spouse.” Currently no state defines do-
mestic partners as spouses.

The status of being a “dependent” of
an employee is somewhat broader than
that of a spouse; however, it may nonethe-
less be difficult for a domestic partner to
qualify as such. Section 152 of the Inter-
nal Revenue Code (the Code) provides
that an individual qualifies as a dependent
only if the individual: (a) receives over
50% of his or her support from the tax-
payer (employee) for the calendar year;
(b) has as his or her principal abode the
taxpayer’s home for the entire calendar
year; and (c) the relationship between
such individual and the taxpayer is not in
violation of local law. Because, often, both
partners in a same-sex domestic partner-
ship work full time, it is particularly diffi-
cult for many domestic partners to satisfy
the 50% “support” test and, thus, qualify
as a dependent under the Code.

The fact that a same-sex domestic
partner cannot qualify as a “spouse,” and

in many instances will not qualify as a
“dependent,” does not, however, mean
that an employer cannot extend em-
ployee benefits to such a domestic part-
ner. An employer may voluntarily elect to
extend health care coverage to domestic
partners. However, the provision of such
benefits will not generate the same fed-
eral income tax advantages as those ac-
corded to spouses and dependents.

This is no small distinction. For exam-
ple, as noted above, Treasury regulations
provide that an employee’s gross income
does not include employer contributions
to a health plan only for an employee,
spouse or dependent.17 Similarly, a health
flexible spending account (FSA) can be
used only to reimburse medical expenses
of an employee, spouse or dependent.18

Because a domestic partner cannot qual-
ify as a spouse and will often fail to qualify
as a dependent, where an employer pro-
vides health plan coverage to a domestic
partner, such amounts will constitute in-
come to the employee, subject to applica-
ble income tax withholding and federal
employment taxes, including Social Secu-
rity, Medicare and federal unemployment
taxes.19 The amount of the benefit in-
cluded in an employee’s gross income is
the excess of the fair market value of the
employer-provided group medical cover-
age over the amount paid (if any) by the
employee for such coverage.20

Many employers, in fact, have decided
to make health care coverage available to
the same-sex domestic partners of their
employees. The income tax implications
for such coverage can be addressed by the
employer in several ways: (a) the employer
pays for the coverage, and the value of
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such coverage is included in the em-
ployee’s gross income; (b) the employee
pays for such coverage with after-tax dol-
lars; or (c) coverage is provided through 
a combination of employee and employer
contributions, and the excess of the value
of the coverage over employee contribu-
tions is included in the employee’s in-
come. An employee cannot pay for such
coverage with pretax salary reductions
under a cafeteria plan.21 Some employers
provide the coverage by “grossing up”
the value of the coverage to “reflect the
payment of the employee’s portion of the
FICA attributable to the amount in-
cluded” in the employee’s income.22

In addition to the income and em-
ployment tax implications to the em-
ployee, the extension of health benefits
to domestic partners has important im-
plications for benefit plans as well. IRS
and the U.S. Department of Labor
(DOL) have each issued rulings provid-
ing guidance to employers on how such
benefits should be structured so that an
employee benefit plan does not lose its
tax-exempt status, and so that the bene-
fits provided do not violate ERISA’s trust
and fiduciary provisions. In a 1998 Pri-
vate Letter Ruling, IRS held that a tax-
exempt trust fund that provided family
health coverage for a same-sex domestic
partner would not jeopardize its tax-ex-
empt status under Section 501(c)(9) of
the Code, so long as the benefits af-
forded to domestic partners do not ex-
ceed 3% of the total benefits paid by the
health fund.23

Moreover, DOL has ruled that a trust
fund’s payment of FUTA taxes and the
employer portion of the FICA taxes on
the taxable domestic partner amount
would not violate ERISA Sections
403(c)(1) (plan assets must be held for
the exclusive purpose of providing bene-
fits to plan participants, and may not in-
ure to the benefit of any employer);
404(a)(1) (a fiduciary shall discharge his
duties for the purpose of providing ben-
efits to participants and beneficiaries); or
406(a)(1)(D) (a fiduciary is prohibited
from transferring any assets of the plan
for the benefit of a party in interest),
provided such payments were clearly
identified as plan benefits in the plan
document.24 DOL also ruled in the same
advisory opinion that a trust fund’s pay-
ment of gross-up amounts would not vi-
olate ERISA Sections 403(c)(1),

404(a)(1) or 406(a)(1)(D), so long as such
payments were clearly identified as plan
benefits in the plan document.

Goodridge and the Federal 
Benefits Landscape25

Goodridge’s implications on employ-
ers’ benefit plan obligations are complex
and potentially far-reaching. While
Goodridge stands as a landmark in the
evolution of the recognition of gay and
lesbian legal rights, the Defense of Mar-
riage Act (DOMA), a federal law, is a
“counteracting” force in the federal ben-
efits arena. We begin by discussing
Goodridge’s effect on employer pro-
grams, policies and practices required, or
permitted by, or subject to, federal law
(collectively referred to hereafter as 
“federal benefits”). As a result of
DOMA, an employer cannot be required
to recognize a same-sex spouse for fed-
eral benefits purposes.

For employers providing federal ben-
efits only, whether or not operating in a
state that provides for same-sex marriage
or civil union, Goodridge’s implications
are potentially the most straightforward.
At the current time, the decision need
not have a significant impact on employ-
ers because DOMA26 provides that, in
determining the meaning of any federal
statute, ruling or regulation, the term
spouse can only refer to a person of the
opposite sex who is a husband or wife.27

Thus, a plan will not be required to rec-
ognize a same-sex spouse or same-sex
domestic partner28 as a “spouse” for pur-
poses of accessing spousal benefits af-
forded under federal benefits law, even if
recognized as a spouse under state law.
Moreover, ERISA Section 514(a) pre-
empts any state law that “relates to” any
employee benefit plan covered by
ERISA.29 The United States Supreme
Court has broadly interpreted this sec-
tion to preempt state laws of general ap-
plication.30 Consequently, regardless of
DOMA, ERISA arguably would preempt
any state law requiring the recognition
under such plan of a same-sex marriage
for federal benefits.31

DOMA notwithstanding, it appears
that an employer could choose to treat a
same-sex spouse as a “spouse” for federal
benefits purposes, with certain limita-
tions. First, an employer’s expansive def-
inition of spouse to include a same-sex

spouse will not make the same-sex
spouse a “spouse” for federal tax pur-
poses.32 As previously discussed, IRS has
ruled that an employer can extend health
care coverage to domestic partners.
However, in such event the employee
cannot receive the favorable tax benefits
afforded to spouses under the employer’s
health plan.33 Given this IRS position, it
seems likely that IRS would allow an em-
ployer to extend health care benefits to
an employee’s same-sex spouse, but the
employee would not receive the associ-
ated federal tax benefits with respect to
his or her same-sex spouse.

An employer’s ability to grant benefits
to a same-sex spouse as a “spouse” would
also be limited where the extension of
such benefits would contravene the
Code or ERISA. Specifically, where an
expanded spousal definition restricts a
participant’s specifically guaranteed right
under the Code or ERISA, such defini-
tion would violate these laws. For exam-
ple, as previously discussed, tax-qualified
pension plans are required to provide a
QJSA as the normal form of benefit to a
married participant, and provide a single
life annuity as the normal form of bene-
fit to an unmarried participant.34 If a plan
were to treat a same-sex spouse as a
“spouse” for purposes of determining the
applicable normal form of benefit, the
plan would likely violate the Code be-
cause it would require a participant,
whom federal law regards as unmarried
(according to DOMA), to be treated as
married, and thus subject the participant
to the QJSA rules. DOMA would thus
prohibit this action because the result
would violate the Code’s provision that
an unmarried participant receive a single
life annuity as the normal form of bene-
fit.35 In contrast, for example, because
the Code does not restrict who is consid-
ered a “survivor,” it appears that a plan
could define a same-sex spouse as a
“spouse” for purposes of a non-QJSA
joint and survivor annuity and could re-
quire that a same-sex spouse’s consent
would be necessary to name anyone but
the same-sex spouse as a recipient of a
death benefit or contingent annuity. Be-
cause of this distinction, plans that use a
definition of spouse that specifically ref-
erences state law should give considera-
tion to the impact and more clearly de-
fine the intended result in the plan’s
various provisions.
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Goodridge and 
State-Regulated Benefits36

With respect to employer-provided
nonfederal benefits, Goodridge’s impact
is particularly complicated because each
state judiciary must individually deter-
mine whether such state, and entities op-
erating within the state, are required to
recognize Massachusetts same-sex mar-
riages. Because the decision on this sub-
ject will be based on each state judiciary’s
understanding of its own state’s public
policy, it will be difficult for an employer
to anticipate whether a same-sex mar-
riage will be recognized in that state.37

Goodridge has great significance for
an employer that operates in a state that
legalizes or recognizes same-sex marriage
or civil unions when that employer pro-
vides nonfederal employee benefits. State
law benefits such as unfunded vacation
benefits and bereavement leave are not
governed by ERISA.38 Under such state
law plans, a state’s regulation of marriage
occupies the entire field on the subject,
and no opportunity exists for either
DOMA or ERISA to intercede in such
state’s regulation. Thus, an employer will
be required to extend these nonfederal
benefits to same-sex spouses of employ-
ees.39 This obligation will require an 
employer to determine which of its em-
ployees have same-sex spouses; under
which circumstances benefits must be 
extended to these spouses; and under
which circumstances the extension of
such benefits is either prohibited by
DOMA or preempted by ERISA. In
short, the combination of Goodridge and
DOMA will translate into greater admin-
istrative complexities for such employer.

An employer operating in a state that
has not itself legalized same-sex marriage,
and where the state’s judiciary has not de-
cided whether same-sex marriage is rec-
ognized, will have to make the difficult
decision about whether it will recognize a
same-sex marriage for purposes of non-
federal benefits. Generally, if a marriage
is valid where it is solemnized, it is valid
in other states as well. However, where
the marriage violates a strong public pol-
icy of a state, that state need not recog-
nize the marriage. For example, the com-
mon law definition of marriage in New
York does not allow the legalization of a
marriage between an aunt and nephew,
but New York courts will recognize the

validity of such marriage if such a union is
solemnized in a state that does allow such
marriages.40

In contrast, New York State considers
polygamy to violate a strong public policy
of the state. Thus, if another state were
to allow polygamy, a New York court
would not recognize the polygamist’s
marriage.41 DOMA provides that a state,
for federal purposes, cannot be required
to recognize same-sex marriage solem-
nized in another state. However, in the
context of same-sex marriage, DOMA’s
proscription is irrelevant since it is ulti-
mately the role of a state’s judiciary to
determine whether comity will be ex-
tended to a marital union legalized in an-
other state.42 Thus, in the context of
same-sex marriages, until a state’s judici-
ary announces whether it recognizes a
same-sex marriage legalized in another
state, or whether it considers such unions
void as against public policy, an employer
providing state-governed benefits to
spouses faces a difficult question—
whether to proactively extend these ben-
efits to same-sex spouses, or to wait until
the appropriate state court has ruled on
the recognition of same-sex marriage.

However, even if a state determines
not to recognize such a marriage, that
does not thereby preclude an employer
from voluntarily extending benefits to
same-sex spouses, much like nothing pro-
hibits employers from granting benefits
to domestic partners, as previously dis-
cussed. Also, providing benefits in ad-
vance may insulate an employer from lia-
bility if the judiciary subsequently rules
that the state does recognize same-sex
marriages.

Goodridge presents a greater dilemma
for a multistate employer that operates in

both a state that has legalized same-sex
marriages and a state (or states) that has
neither legalized same-sex marriage nor
determined whether such marriages will
be recognized. An employer might
choose to avoid the administrative com-
plexities associated with providing non-
federal, state law benefits to same-sex
spouses (as previously discussed) by
choosing not to recognize same-sex mar-
riage until the state judiciary in the state
in which it is operating has affirmatively
announced that same-sex marriages must
be recognized. Such decision could mean
that a multistate employer could recog-
nize the same-sex marriage of some, but
not all of its employees, thus treating the
same relationship inconsistently under its
plan(s). Because such employer would be
unable to support this inconsistent treat-
ment by citing any judicial authority, its
action could lead to employee relations
issues. Again, there is nothing precluding
an employer from recognizing a same-sex
marriage where the state court has been
silent.

Finally, Goodridge’s implications will
become most complex if a significant di-
vide develops between the state courts
recognizing same-sex marriage and those
declaring it void as against public policy.
In this situation, an employer operating in
several states, subject to conflicting deci-
sions on the recognition of same-sex mar-
riage, will be required to keep track of
federal benefits that, because of DOMA
and ERISA preemption, cannot be ex-
tended to same-sex spouses, and nonfed-
eral benefits that can be extended to
same-sex spouses, same-sex spouses that
must be recognized as spouses and same-
sex relationships that cannot be recog-
nized as spousal.
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and where the state’s judiciary has not decided
whether same-sex marriage is recognized, 

will have to make the difficult decision about
whether it will recognize a same-sex marriage

for purposes of nonfederal benefits.”



Future Challenges to DOMA?

Although, with respect to federal ben-
efits, DOMA has largely muted
Goodridge, it is possible that Goodridge
will be the vehicle to ultimately silence
DOMA.43 When originally enacted, many
questioned DOMA’s constitutionality.
The questions surrounding DOMA came
in many varieties, including whether the
act’s provisions limiting the full faith and
credit that a state must accord to a mar-
riage performed in another state violates
the full faith and credit clause of Article
IV of the U.S. Constitution and whether
DOMA’s limitation of marriage for fed-
eral purposes to a “legal union between
one man and one woman” violates the
federal equal protection clause or offends
the constitutionally recognized right to
marry. However, without the existence of
a state law recognizing same-sex mar-
riage, a plaintiff could not satisfy the 
“injury in fact” standing requirement 
to challenge the constitutionality of
DOMA. As of May 17, 2004, the date on
which same-sex marriage is legalized in
Massachusetts, an individual wishing to
challenge the constitutionality of DOMA
will have standing to sue to determine
whether DOMA offends the U.S. Consti-
tution. Should DOMA be found uncon-
stitutional, Goodridge will have even
greater significance for employers.

Conclusion

The Goodridge decision is the most re-
cent development in the continuing evo-
lution of the recognition of gay and les-
bian legal rights. It presents many difficult
and unresolved challenges for employers.
In the short term, DOMA and ERISA
preemption certainly limit the impact of
the decision for an employer offering ben-
efits under plans governed by federal
law—Same-sex spouses will only qualify
for those federal benefits for which same-
sex domestic partners are currently eligi-
ble. However, it is possible that future
challenges to DOMA and other legal de-
velopments will result in Goodridge ex-
erting renewed impact on federal benefits
provided by employers.

Goodridge also poses many challenges
for employers providing nonfederal em-
ployee benefits. For such purposes, em-
ployers face the difficult task of establish-
ing procedures to recognize which

benefits require the recognition of same-
sex marriage. Perhaps the most daunting
challenge is that, without opinions from
the state judiciaries, employers may have
to decide whether to recognize same-sex
marriage and adjust their benefit pro-
grams accordingly. �
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ously, the federal recognition of a spousal relation-
ship turns on whether the applicable state law rec-
ognizes the relationship (except insofar as DOMA
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applies). Arguably then, if the federal definition of
spouse looks to the state definition, and the state
defines spouse expansively to include same-sex
marriages, civil unions, common-law marriage, etc.,
such definition would be incorporated into the
plan.

32. See PLR 9717018 (Jan. 22, 1997).
33. See note 19 above.
34. IRC §401(a)(11), Treas. Reg. §1.401(a)-20,

Q&A-25.
35. Similarly, a plan’s inclusion of a same-sex

spouse in the definition of spouse, thus allowing the
distribution of benefits through a qualified domes-
tic relations order (QDRO), would probably violate
the Code’s antialienation provisions. IRC §401(a)
(13). Although the Code allows payments to be
made to an alternate payee pursuant to a QDRO
without violating the antialienation rules, an alter-
nate payee is defined as a spouse, former spouse,
child or other dependent of a participant. IRC
§414(p)(1). Accordingly, treating a same-sex spouse
as “a spouse” in this instance would thus allow the
alienation of a participant’s benefits, in violation of
the Code’s antialienation provisions.

36. Certain members of the Massachusetts leg-
islature are attempting to amend the Massachusetts
constitution to prohibit same-sex marriage. Because
such amendment would not be effective until No-
vember 2006, at the earliest, and under the
Goodridge ruling the state will begin to legalize
same-sex marriage on May 17, 2004, there will be a
period of at least two years, if not an indefinite pe-
riod, in which same-sex marriages can be legalized in
Massachusetts. As such, and since the laws of any
particular state could have consequences beyond
that state’s borders, it is critical to consider the im-

plications of same-sex marriage for employee bene-
fit plans.

37. In this section we distinguish between the
“legalization” of same-sex marriage and the “recog-
nition” of same-sex marriage. When discussing le-
galization of same-sex marriage, we refer to states in
which a same-sex couple may legally enter into a
marriage. A state’s recognition of same-sex marriage
refers to the comity that a state will accord a same-
sex marriage legalized in another state. The U.S.
Constitution’s Full Faith and Credit clause (Article
IV) generally requires that states extend comity to
another state’s legislative, executive and judicial
acts. As discussed more fully below, in very limited
circumstances, a state need not extend comity, or
recognition, to a marriage legalized in another state.

38. We note that participants and their benefi-
ciaries and/or dependents covered under state-reg-
ulated benefit plans, such as pension or health ben-
efits maintained by state or municipal employers,
are nevertheless subject to federal tax law. In that
event, DOMA will prevent a participant and/or a
same-sex spouse who is covered under such a plan
from enjoying the associated federal tax benefits.

39. However, some plans not subject to ERISA
will still want to comply with the Code to receive fa-
vorable income tax treatment. For example, a pen-
sion plan governed by state law may not be subject
to ERISA. However, it still will attempt to satisfy
the requirements of the Code under Section
4019(a) to ensure favorable income tax treatment
for the plan participants (e.g., deferral of taxation on
vested accrued benefits and favorable taxation on
benefit distributions). Thus, although the plan is not
subject to ERISA, DOMA would still prevent the
state plan from recognizing a same-sex marriage to

ensure that participants received favorable income
tax treatment under the Code.

40. In re Estate of May, 305 N.Y. 486, 493 (N.Y.
1953).

41. Id. at 491, N.Y. Penal Law §225.25.
42. 28 U.S.C. §1738C.
43. The Massachusetts Supreme Judicial Court

rejected the argument that, due to the existence of
DOMA, it should not permit same-sex marriages
and should only authorize civil unions. It stated:

We are well aware that current federal law pro-
hibits recognition by the federal government of
the validity of same-sex marriages legally entered
into in any state and that it permits other states
to refuse to recognize the validity of such mar-
riages. . . . We do not abrogate the fullest mea-
sure of protection to which residents of the com-
monwealth are entitled under the Massachusetts
Constitution. Indeed, we would do a grave dis-
service to every Massachusetts resident, and to
our constitutional duty to interpret the law to
conclude that the strong protection of individual
rights guaranteed by the Massachusetts Consti-
tution should not be available to their fullest ex-
tent in the commonwealth because those rights
may not be acknowledged elsewhere. We do not
resolve, nor do we attempt to, the consequences
of our holding in other jurisdictions. But as the
court held in Goodridge, under our federal sys-
tem of dual sovereignty, and subject to the min-
imum requirement of the Fourteenth Amend-
ment to the United States Constitution “each
state is free to address difficult issues of individ-
ual liberty in the manner its own Constitution
demands.” Opinions of the Justices to the Senate,

2004 Mass. LEXIS at *15-16.
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