PORTS LAW CASEBOOK

As the business of sport becomes more sophisticated the web of regulation, legislation and case law in which it
operates becomes ever more complex. Matthew Glendinning asked some of the world’s top sports lawyers to
reflect on recent cases and what they mean for businesses operating in the sector.

PUTTING THE GENIE BACK IN THE BOTTLE -
CAN LIVE SPORTS CONTENT BE CONTROLLED?

By Bradley I. Ruskin and Robert E. Freeman, partners in Proskauer Rose LLP

LIFE USED TO BE SIMPLE. Until recently,

the only place you could get your daily fix of
live sports content was through “old school”
mediums like the radio (what?) or something
known as a TV (huh?). In this digital age, new
distribution means such as video-on-demand,
blogs, Twitter® micro-blogging, and viral video
transmissions have left many sports properties
a twitter (pun intended) as they scramble to take
advantage of the multitude of new distribution
platforms, while at the same time protecting the
jewels in the crown: their live content.

On the legal side of the ledger, the NBA was
among the first sports properties to wrestle with
this issue. In NBA v. Motorola, Inc., the NBA
sought to enjoin Motorola from transmitting
its “STATS” service based on NBA scores and
results. It was eventually ruled that Motorola did
not infringe the NBA’s copyright because they
reproduced only facts from the broadcasts, not
the expression or description of the game that
constitutes the broadcast.

In a more recent case, the PGA Tour
successfully employed credentialing
requirements to prevent third parties from on-
selling ‘real-time’ golf score information that

had been compiled using the PGA’s proprietary
on-site system. Prior to gaining access to the
PGA’s media center, the PGA required all
parties to agree to certain terms and conditions,
including that they would not syndicate such
information without first obtaining a license
from the PGA.

Plaintiff Morris Communications sued,
claiming that the credentialing requirements
were illegal under US antitrust laws. The
Courts, however, distinguished Motorola and
found that the PGA was justified in preventing
third parties from free-riding on PGA’s
technology, which enabled it to collect ‘real-time’
golf scores from its tournaments.

Since Morris Communications, sports
properties appear to have stepped up their
efforts to protect the rights (and associated
revenues) that flow out of live events using
strategies similar to that of the PGA. For
example, in 2006, through the use of
credentialing requirements, FIFA sought to
limit the number of images from live World
Cup matches that could be used online by the
media. Similarly, in 2007, a blogging ban was
instituted at the PanAm Games for all athletes

and team personnel. And, last summer, the
NCAA removed a newspaper reporter from the
press box due to his unauthorised blogging of
real-time information from a college baseball
game. Later, the NCAA codified its blogging
policy for the credentialed media, which placed
further restrictions on what the media could and
could not do during live games.

Similarly, the NFL imposed limitations on
the amount of online video per day a media
organization may use, and how long such
material may remain posted.

Finally, both NBC and the IOC implemented
restrictions on the use of their live content
from the Beijing Games and issued blogging
guidelines to all “accredited persons” preventing
bloggers, including members of the media,
from posting certain photos, audio or video
of sporting action, interviews with athletes, or
Opening or Closing ceremonies.

Such contract oriented strategies for
controlling the distribution of content may not
be absolute preventative measures. However,
they have provided sports properties with
an effective legal weapon to limit the flow of
content coming from their events.

INTERNATIONAL FEDERATIONS V EU LAW

By Jean-Louis Dupont, who represented Meca-Medina and Majcen in their ECJ Case

THE RELATIONSHIP BETWEEN international
football’s governing bodies and EU institutions
has never looked like a perfect marriage.
Currently, the fashionable issues at stake seem
to be the “6+5” project and the envisaged
‘foreign ownership’ rules.

Could such rules be compatible with EU Law
bearing in mind competition law, free movement
of workers, freedom of services, freedom of
establishment and free movement of capital?

Rather than focusing directly on those two
issues, let’s try to find the answer by having
a quick look at the more general pattern
established by the Meca-Medina judgement
(ECJ, 17 July 2000).
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This case concerned two of the best long-
distance swimmers in the world, David Meca-
Medina and Igor Majcen, who tested positive
for nandrolone in 1999 and were suspended
for four years by the International Swimming
Federation (FINA).

After appeal to the Court of Arbitration for
Sport, the penalty was reduced to two years.
However, the swimmers filed a complaint with
the European Commission arguing that the
I0C rules on doping (as implemented by the
FINA) were against the competition provisions
(Articles 81/82) of the EC Treaty.

In this case the European Court of Justice
has provided the sports world with a sort of

deciphering tool to assess the compatibility of
any rule adopted by a given sports governing
body with EU law.

This issue was remarkably addressed by
Professor M. Wathelet, the former Vice-Prime
Minister of Belgium and former Judge of the
ECJ, in his article titled ‘Sport Governance and
EU Legal Order: Present and Future’ published in
The International Sports Law Journal, 2007/3-4):

- In the light of the Meca-Medina and Majcen
judgement, even the fact that a rule is adopted
and implemented by a federation or the IOC
in its capacity as regulator (anti-doping rules
certainly being one example of this) and not as
an economic agent, under no circumstances

21/10/08 09:55:41 ‘ ‘



28-30.indd 29

[does this] result in this rule being exempted
from the scope of Community law in general
and articles 81 and 82 of the EC Treaty in
particular, the moment that it has economic
consequences and affects one or more freedoms
drawn Dy third parties from the EC Treaty.

It is after a concrete examination of the
rule’s objective and its effects, within the

Sponsorship

field of application of Community law, that a
compatibility report can be drawn up, with no
means of deducing, a priori, compatibility with
Community law of any rule.(...)

In other words, for each rule, one will
examine if the negative effects it produces on
EU freedoms is necessary and proportionate in
order to attain the supposedly noble objective

pursued by this rule. With this standard in
mind, each of us will have his own opinion
regarding the compatibility of “6+5” (or even
of the UEFA home-grown players rules) and
‘foreign ownership’ projected FIFA rules with
EU Law.

In my view, this compatibility is far from
being obvious...
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IMAGE RIGHTS LAW IN SPAIN

By Miquel Terrasa and Jorge Pecourt, Cuatrecasas Sports Law Group

WHEN FOOTBALLERS IN SPAIN exploit their
image rights themselves, they are subject to
income tax at a rate of around 43 per cent.
Players’ image rights, however, can also be
exploited through companies, either resident for
tax purposes or non-resident.

Owing to the different tax rates levied on
the various forms of exploiting image rights,
we have in recent years seen image rights
being assigned to companies that the players
themselves hold, although they had no real
image rights management activity, the rights
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being assigned simply to avoid higher tax rates.
This, combined with the fact that Spanish
clubs began to channel the remuneration paid
to players through image rights, gave rise to the
85/15 rule in Spain. This rule basically consists
in paying players, as regular employment
income, the amounts clubs pay to acquire the
right to exploit their images. The rule obtains as
long as the employment income players receive
within a tax period is less than 85 per cent of
the total amount they receive from employment
plus the payment received for assigning their

image rights. Because there are many ways to
manage footballers’ image rights, it is necessary
to examine the specific circumstances of each
player, especially when the image rights are
assigned to a company. It is necessary to check
whether the company carries out the necessary
activity and has the means to manage image
rights; if not, the tax authorities could consider
the revenue the company receives from the
player’s image rights as the player’s regular
income i.e. income from employment, which
would have a marginal tax rate of 43 per cent.
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