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New FMLA
Requirements
The 2010 National Defense Authorization Act was
signed into law by President Obama on October 28,
2009.  Among other things, the bill amends the Family
and Medical Leave Act of 1993 (“FMLA”) by
expanding its leave provisions relating to "qualifying
exigency leave" and "military caregiver leave."  As the
2010 NDAA did not include an effective date when
these new leave provisions become effective, we believe
that all covered employers must amend their FMLA
leave policies and practices immediately. 

The new amendments extend "qualifying exigency
leave" protections to families of active duty
servicemembers deployed abroad so that the families
can have time to manage certain personal affairs of the
servicemember while s/he is on active duty.  Previously,
such leave was not available to employees whose family
member (spouse, child, or parent) was in the regular
Armed Forces but, rather, was available only to
employees whose family member was in the Reserves or
National Guard and who was ordered to active duty as
part of a contingency operation.  Now, in light of
the amendments, FMLA leave is available to covered
employees whose spouse, child or parent is in the
Armed Forces on active duty and who is deployed
overseas.  Under the 2009 amended FMLA regulations
promulgated by the U.S. Department of Labor (DOL),
"qualifying exigencies" include time preparing for short
notice deployment, arranging for child care, updating
financial or legal arrangements, attending counseling,
time for rest and recuperation, and post-deployment
activities, among other things.

The 2010 NDAA also amended the FMLA to create
leave protections for family members of injured
veterans who provide military caregiver leave triggering
the FMLA's 26-week leave entitlement. Under the
amended law, an eligible employee is entitled to 26

weeks of leave to render care to the employee's spouse,
child, parent, or next of kin who is a veteran of the
Armed Forces if  at any time within the five-year period
preceding the date on which the veteran undergoes
medical treatment, therapy or recuperation for a
serious injury or illness the veteran had been an active
member of the Armed Forces (including those called to
active duty in the Reserves or National Guard).  Such
leave would apply, as well, to the family member who
provides care to a veteran whose injury or illness
existed before the servicemember's active deployment
and was aggravated by active duty service.

All FMLA policies and practices must be updated to
reflect these amendments.  This information should be
communicated to all managers with decision-making
authority concerning leaves of absence.  We anticipate
that the DOL will eventually update its required
FMLA notice forms as well as those relating to
certification for protected FMLA leaves.  

In the meantime, if  you have any questions or require
assistance in reviewing or updating your policies,
procedures, or Employee Handbook provisions to
come into FMLA compliance, please don't hesitate to
contact your Proskauer relationship attorney or any of
the co-Chairs of Proskauer's Employment Law
Counseling and Training Practice Group.
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You can also visit our Website at www.proskauer.com
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Client Alert
The Proskauer Rose Employment Law Counseling and Training
Practice Group is a multidisciplinary practice group in the
national and international offices of the Firm which advises
and counsels clients in all facets of the employment
relationship including compliance with federal, state and local
labor and employment laws; review and audit of employment
practices, including wage-hour and independent contractor
audits; advice on regulations; best practices to avoid
workplace problems and improve employee satisfaction;
management training; and litigation support to resolve
existing disputes.

If you have any questions, please contact your Proskauer
relationship lawyer or one of the lawyers listed below:

New York

Fredric C. Leffler, 212.969.3570 – fleffler@proskauer.com

Marc A. Mandelman, 212.969.3113 – mmandelman@proskauer.com

Katharine H. Parker, 212.969.3009 – kparker@proskauer.com

Boca Raton

Allan H. Weitzman, 561.995.4760 – aweitzman@proskauer.com

Boston

Mark W. Batten, 617.526.9850 – mbatten@proskauer.com

Los Angeles

Harold M. Brody, 310.284.5625 – hbrody@proskauer.com

Newark

Wanda L. Ellert, 973.274.3285 – wellert@proskauer.com

New Orleans

Charles F. Seemann, 504.310.4091 – cseemann@proskauer.com

Washington, D.C.

Lawrence Z. Lorber, 202.416.6891 – llorber@proskauer.com

Leslie E. Silverman, 202.416.5836 – lsilverman@proskauer.com

Special thanks to associate, Steve Seidenfeld, Esq., for his
contribution in drafting this Client Alert.

Proskauer Rose is an international law firm that handles a full spectrum of
legal issues worldwide.
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